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Constitutional borrowing: The influence
of legal culture and local history in the
reconstitution of comparative influence:
The South African experience
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Far too often one sees citation by counsel of, for instance, an American judgment in
support of a proposition relating to our Constitution, without any attempt to explain
why it is said to be in point. Comparative study is always useful, particularly where
Courts in exemplary jurisdictions have grappled with universal issues confronting
us. . . . But that is a far cry from blithe adoption of alien concepts or inappropriate
precedents.

Justice Johann Kriegler in Bernstein v. Bester1

South Africans have now lived under a written Constitution for more than
seven years. For a society that operated for so long with a system of rule by
arbitrary laws as opposed to the rule of law, it is remarkable that the new 
system of constitutional democracy has operated so smoothly. Even a cursory
examination of the constitutional text reveals the extent to which it was
shaped by comparative precedent. The reason for the particular borrowings
and hence the role of constitutional borrowing in South African constitu-
tional law generally is, to a considerable extent, to be located in the history of
the negotiations that produced the constitutional structure of the country.

1. Influences on the South African Bill of Rights

1.1. The nature of the challenge
The legal history of South Africa prior to 1994 provided no cause for optimism.
It reveals, rather, the development of a legal system that was increasingly
based on racism and repression. As Martin Chanock wrote in his magisterial
treatment of the history of South African legal culture, “In the state built after
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1902 law and order were secured by the creation of a paramilitary police force
which was to combine the roles of policing and internal occupation.”2

Even before 1902, racism in South African legal culture was endemic, as the
very basis of the legal system sought to reinforce the disenfranchisement of the
majority of the population.3 When the National Party assumed power in 1948
it packed the courts with its own supporters, undermined the few constitutional
provisions that entrenched “native” and “coloured” voting rights,4 and passed
a veritable battery of legislation that excluded from courts’ jurisdiction any
questioning of executive action in the apartheid security spheres.5 During the
1980s, political opposition to the rule of the National Party grew in intensity.
As this opposition strengthened, the Nationalist government sought to declare
a series of states of emergency that placed almost all effective governmental
power in the hands of the executive and beyond the scope of judicial review.6

The courts in general, and the Appellate Division in particular, were 
correctly accused by commentators of reshaping South African jurisprudence
“so as to grant the greatest possible latitude to the executive to act outside 
conventional legal controls.”7 Haysom and Plasket concluded their analysis of
the record of the courts during the 1980s in dealing with challenges to the
emergency legislation thus:

[T]he incapacity of the courts to respond to the appeals of those who
seek [their] protection will have an impact on the developing civil rights
discourse. Such a discourse is necessary in a society like our own if there
is to be any appreciation of the importance of civil liberties and legal
institutions and, eventually, of the proper place of these in a future South
Africa. Yet, inscribed in the texts of the majority judgments in the UDF
case, one sees not the discourse of rights but the discourse of power.8

Within three years of this assessment, negotiations to conclude a democratically
arrived at constitution had begun. The African National Congress (ANC) and
its allies had joined with the National Party (NP) government and its allies at
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the Convention for a Democratic South Africa (CODESA). Four years after the
unbarring of the ANC, the South African Parliament adopted the Constitution
of the Republic of South Africa Act of 1993, which contained within it a 
comprehensive Bill of Rights.

1.2 Seeds of the Bill of Rights
The violence of South African society notwithstanding, at the level of discourse,
rights were never far removed from the South African political debate. Already
in 1923 the ANC had published the African Bill of Rights, which called upon
both the South African and British governments to accord full recognition to
the rights of black South Africans. In 1943, the ANC adopted the African
claims, which repeated the essence of the 1923 document but added demands
for rights in the fields of industry, labor, commerce, education, and public
health. In 1955, a key political document emerged—the Freedom Charter. 
It was promulgated at the Congress of the People in Kliptown, near
Johannesburg.9 Framed in the popular language of political demands, the
Freedom Charter encapsulated the provisions of a modern bill of rights. Much
of it subsequently appeared in the Bill of Rights, which became law in 1994 as
well as in the final Constitution, which passed into law in 1996.10

The Freedom Charter consisted of a list of basic rights and freedoms that
would have been recognized, even in 1955, in a number of international
human rights instruments. It also contained a number of clauses that
reflected the political struggles of the times. Thus it promised equal status for
all national groups; provided for the transfer of the mines, the banks, and
monopoly industries to the ownership of the people as a whole; guaranteed
equal opportunities to all who wished to trade or manufacture; provided for
the redivision of land “amongst those who work it”; ended all restrictions 
on labor and labor organizations; and promised unemployment benefits, a
forty-hour week and minimum wages, free compulsory education, and welfare
provisions with regard to health, housing, the aged, and disabled.11

In 1988, the ANC published its constitutional guidelines. In essence, these
represented a restatement of the Freedom Charter. However, they also con-
tained commitments to a constitutional limit on public power, to a multisector
economy, and to the protection of basic civil and political rights, including the
right to property.12
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During the mid- to late 1980s, the National Party continued to employ
powers granted to it under the emergency regulations but simultaneously
began to consider the possibility of “the legal protection of group and human
rights.”13 The decision of the Minister of Justice to instruct the South African
Law Commission to investigate “group and human rights” took most by 
surprise in that, until that point, the government had adamantly rejected any
argument for the constitutional entrenchment of basic rights.14

At the time it was not well known that the National Party had begun to
engage in secret talks with Nelson Mandela. It had, in effect, begun to adopt a
two-prong strategy of repression and negotiation. The latter initiative was
inextricably linked to a search for a constitutional means by which to preserve
a significant measure of power that would then be sourced in the discourse of
rights rather than that of repression. When the then-president of South Africa
F. W. De Klerk announced the normalization of South African politics on
February 2, 1990, by lifting all legal restrictions on his political opponents, the
negotiations that followed assumed that, whatever their motivation, both par-
ties had already committed themselves to a form of protection of rights. The
ANC came to CODESA with a commitment to a constitutional instrument that
could form an essential part of a transformative strategy to move South Africa
away from a racial autocracy to a nonracial democracy.15 The National Party
adopted the view that a carefully tailored countermajoritarian constitutional
solution could provide the best possibility for curbing the power of a black
majority, once a democratic government had been installed.

1.3 The negotiating process
The first public negotiating session of CODESA was held in December 1991. 
At the close of the session a Declaration of Intent was signed by the majority
of the participants. It included a commitment to the supremacy of a constitu-
tion, an independent nonracial judiciary, regular elections, universal adult 
suffrage, a separation of powers, and an entrenched and justiciable bill of
rights together with a legal system guaranteeing equality before the law. 
In short, the parties to CODESA agreed upon the last of the thirty-four consti-
tutional principles with which the constitution for a democratic South Africa
had to comply. These principles could not be amended and thus constituted the
guaranteed agenda for the drafting of the final constitutional text.16
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The Declaration of Intent notwithstanding, the difficult work of translating
such noble principles into constitutional reality was handed to a series of
working groups at CODESA. Unfortunately, in May 1992, deadlock was
reached. The ANC turned to popular struggle and the National Party to the
exploitation of third-force violence and other forms of oppression.17 By April
1993, the parties were ready to continue with a process of negotiations, this
time under the Multi-Party Negotiating Process (MPNP). In order to ensure
that agreement was expeditiously reached on detailed legislation, delegates 
to the MPNP set up seven technical committees to deal with critical issues,
namely, political violence, the repeal of discriminatory legislation, an inde-
pendent media commission and an independent broadcasting authority, a
transitional executive committee to govern in the period to the elections, 
an independent electoral commission, the drafting of an electoral law, and 
the protection of fundamental rights during the transition, together with the
compilation of an interim constitution.

The committee that was tasked with the drafting of the bill of rights was to
be guided by the Declaration of Intent as well as by the thirty-four constitu-
tional principles that had been agreed to by the delegates to CODESA.

The problems faced by the technical committees were immense. Time was of
the essence in that the negotiations took place within tight time limits; indigen-
ous constitutional knowledge was minimal, which was hardly surprising in the
light of the country’s history; and the mandate was broad.

1.4 The drafting of the Interim Bill of Rights and the extent of 
the constitutional borrowings18

When the parties sat down at the MPNP to negotiate the bill of rights, the
agreement that provided the framework for the process envisaged an interim
constitution under which the country would be governed until a general elec-
tion had been held, enabling democratically elected representatives to negoti-
ate a final constitution. On this basis there was some reason to believe that the
interim constitution would not contain a comprehensive bill of rights. The
National Party and the Democratic Party took a different view. Tony Leon, who
was at that time the Democratic Party’s justice spokesman, set out his party’s
tactical approach as follows: “Our perspective was heavily influenced by cer-
tain of our advisers, primarily among them being Étienne Mureinik. His advice
was that we should try to get as much as possible now, because you never
know what’s going to happen after the election with the final Bill of Rights.
And it’s always going to be more difficult to justify deviations from the original
instrument than when starting from scratch.”19
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While the technical committee’s original brief was to draw up a short list of
rights and freedoms that would be essential to the conduct of free and fair elec-
tions, both the National Party and the Democratic Party had other ideas. In
addition, it appears that certain of the appointed technical experts had their
own agendas. As Gerrit Grové, the National Party’s technical adviser, said,
“We all felt that we must have something meaningful. . . . I think we all
approached it that way, there were no different opinions on that within the
Committee.”20 Spitz and Chaskalson summarized the role of the experts in the
technical committee thus:

It is clear . . . that Grové received instructions from the government to
push for a full Bill of Rights. These instructions would definitely have 
dictated Grové’s approach, especially if they struck a chord with his own
views. Corder and Du Plessis, on the other hand, appear without polit-
ical pressures to have pursued a maximalist line. This was their oppor-
tunity to draft the founding document of a human rights culture in
South Africa, and they took it. If the Committee had been under stricter
instructions to draft a minimalist bill, their contribution would necessarily
have been more limited.21

The role of the technical experts was also shaped by their previous 
contributions to the debate about a possible entrenched constitution for South
Africa. Gerrit Grové had been involved in drafting the National Party’s Charter
of Fundamental Rights, which was published in 1993. To a considerable
extent, this document flowed from the work of the Law Commission, whose
report drew heavily upon comparative constitutional law, particularly the 
law of the United States of America, Canada, Germany, and the European
Convention on Human Rights.

Similarly, Hugh Corder had been a coauthor of a document published by
eight Cape Town-based lawyers in December 1992 entitled “A Charter of
Social Justice.” The structure of the Charter had been heavily based on the
Canadian Charter of Rights and Freedoms,22 the benefits of which had been
documented by a Canadian constitutional lawyer, David Beatty, who had been
a visiting professor at the University of Cape Town during 1992.23
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20 Id. at 260.

21 Id. Hugh Corder, now the Dean of the Faculty of Law, University of Cape Town, is a distin-
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in 1992. The influence of the Canadian Charter is acknowledged by the authors in the preface.
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Faced with stringent deadlines and having limited practical knowledge of
the workings of a bill of rights, it was understandable that members of the
technical committee would make extensive use of this previous work. Spitz and
Chaskalson are justified in their argument that the Charter for Social Justice
and the National Party’s Charter of Fundamental Rights played a considerable
role in the product finally agreed to by the parties at the MPNP. As they wrote, 

The drafting process was very much a hit-and-miss affair. The simple fact
was that South African lawyers had had no real experience of sovereign
bills of rights prior to the Interim Constitution. With respect to the mem-
bers of the Technical Committee, it had been difficult to find any five South
African “technical experts” who actually had the knowledge and expertise
to draft a Bill of Rights in the short period required by the MPNP.24

For this reason, the document that finally became chapter 3 of the Republic of
South Africa Constitution Act of 1993 contained much of the Charter for Social
Justice and the National Party’s Charter for Fundamental Rights. In turn, these
documents had drawn heavily upon the Canadian, American, and German con-
stitutions. In its essential structure, chapter 3 followed the Canadian Charter of
Rights and Freedoms. The limitation clause contained in chapter 3 was a varia-
tion of section 1 of the Canadian Charter.25 Similarly, the manner in which this
section had been interpreted by the Canadian Supreme Court in R. v. Oakes also
helped shape the final product.26 An American influence appeared in the docu-
ment as well, albeit entering at a later stage. This later borrowing owed much to
the intervention of Professor Halton Cheadle, South Africa’s most eminent labor
lawyer, who had returned to South Africa from a sabbatical year at Harvard Law
School. He introduced the concept of scrutiny into the limitation clause by draft-
ing a provision that guaranteed that certain rights could be limited only where
the limitation, in addition to being reasonable and justifiable in an open, demo-
cratic society based on freedom and equality, was necessary.27

The German Basic Law also found its way into the limitation clause.
Borrowed from article 92 of the Basic Law, which holds that “In no case may
the essence of a basic right be infringed,”28 section 33(1)(b) of the Interim
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uni-wuerzburg.de/rechtsphilosophie/material/the_basic_law.pdf.
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Constitution provided that rights entrenched in the Constitution might be 
limited by a law of general application provided that such limitation should
not negate the essential content of the right in question.29

In the case of some provisions, the amalgam of comparative sources
employed was a product of intense political debate, which raged as to the exact
nature of the text. The best illustration of this controversy related to the 
property clause. The egregiously discriminatory pattern of landownership in
South Africa fueled the ANC’s concern that a constitutional right to property
should not subvert a democratic government’s program of land redistribution
to assist the victims of forced removals.30 By contrast, the National Party was
intent on ensuring that the existing property of white farmers be made safe
from any possible action by a future democratic government.31

The jurisprudence of the United States and, in particular, the distinction
rooted in the Fifth and Fourteenth amendments between a deprivation of
property and the taking of property vexed the South African drafters. In
attempting to ensure that a future government would not be burdened with a
system of market-related compensation for expropriation of land, the ANC
sought refuge in article 13 of the Malaysian Constitution, which provides that
“(1) No person shall be deprived of property save in accordance with the law.
(2) No law shall provide for the compulsory acquisition or use of a property
without adequate compensation.”32

The Malaysian influence emerged from a reading by ANC lawyers of the
decision in Government of Malaysia v. Selangor Pilots Association.33 In Selangor
Pilots, the Privy Council had interpreted article 13 to mean that no compensa-
tion was payable by the state with respect to legislative interferences with 
property rights unless the state actually acquired the property in the process.
Eventually a compromise was struck, in which a distinction was drawn, in the
final text of section 28 of the final Constitution, between a deprivation of
rights in property and an expropriation of rights of property. The former had
to take place in accordance with the law. In the case of the latter, two further
requirements were added. The expropriation had to be performed pursuant to
a public purpose and could only take place after the payment of compensation.
A convoluted formula was introduced to ensure that market value would not
be the only determinant of such compensation.
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ard drafting and negotiations that produced the property right).

31 See id.

32 MALAY. CONST. art 13, available at http://www.eur.nl/frg/iacl/armenia/constitu/constit/
malaysia/malays-e.htm

33 [1978] AC 337, 348 A (PC).
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1.5 The final Constitution
Upon the adoption of the Interim Constitution, the Constitutional Court was
established and new elections based on universal nonracial suffrage were held
in 1994 to elect a new parliament that would also function as a constitutional
assembly for the purposes of concluding a final Constitution.

The newly elected legislature consisted of 400 directly elected members of
the National Assembly as well as the Senate, the latter comprising ten repres-
entatives from each of the nine provinces chosen by the provincial legislatures.
It was mandated to produce a final Constitution within two years, that is, by
May 1996. In terms of the Interim Constitution, the new Constitution was
required to conform with the thirty-four basic constitutional principles agreed
to at CODESA. The Constitutional Court was required to certify that the text
complied with the principles. Despite the importance of the principles, under-
standably, the Interim Constitution itself represented only the starting point
for the final document. In the end, some significant changes were made to
chapter 3 of the Interim Constitution, including the addition of socio-
economic rights and of a concept of substantive equality, alterations to 
the property clause, an express provision that the bill of rights be applied 
horizontally, and the eradication of the levels of scrutiny in the limitation
clause. Nevertheless, the essential structure and content of the interim bill of
rights was transposed into the final document.

In the light of this brief historical survey, it is now possible to examine the
way in which the courts have sought to interpret this constitutional docu-
ment, which contains so much comparative borrowing but which was
designed to operate within a country with no social practice of rights.

2. The courts and comparative constitutional law

2.1 The first few years
The two most important influences on the courts in interpreting 
the Constitution were to be found in text and history. Section 35(1) of the
Interim Constitution provided that “In interpreting the provisions of this
Chapter a court of law . . . shall, where applicable, have regard to public inter-
national law applicable to the protection of the rights entrenched in this
Chapter, and may have regard to comparable foreign case law.”34 Hence, the
text expressly mandated recourse to law beyond the borders of the country.

In the first case to come before the Constitutional Court, S v. Makwanyane,35

Justice Arthur Chaskalson observed:

Comparative “bill of rights” jurisprudence will no doubt be of
importance, particularly in the early stages of the transition when there
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is no developed indigenous jurisprudence in this branch of the law on
which to draw. Although we are told by section 35(1) that we “may”
have regard to foreign case law, it is important to appreciate that this will
not necessarily offer a safe guide to the interpretation of chapter 3 of our
Constitution. This has already been pointed out in a number of decisions
of the Provincial and Local Divisions of the Supreme Court, and it is
implicit in the injunction given to the Courts in section 35(1), which in
permissive terms allows the Court to “have regard to” such law. There is
no injunction to do more than this. . . . We can derive assistance from
public international law and foreign case law, but we are in no way
bound to follow it.36 [footnotes omitted]

As one commentator has noted about the implications of this dictum, 
“the Constitutional Court has approached foreign case law as a store-house of
principles that can be raided to provide guidance where this is considered
appropriate.”37

Notwithstanding Justice Chaskalson’s dictum, a number of judges in
Makwanyane devoted a considerable portion of their judgment to an analysis
of foreign case law. In many instances, decisions were cited without any analy-
sis of the differences between the applicable constitutional texts or recognition
that the judgments cited by the court were minority ones. For example, many
of the judges in Makwanyane cited passages from the decision in Furman v.
Georgia,38 particularly the judgment of Justice William Brennan, without any
regard to the other judgments delivered and thus its status within the context
of the court’s decision.

A careful examination of a range of comparative law continued in numerous
decisions after Makwanyane.39 In Bernstein, Justice L. W. H. Ackermann sought
inter alia to examine the nature and scope of the constitutional right to 
privacy. His judgment contained a summary of the position adopted by the
European Court of Human Rights in its interpretation of article 8(1) of
European Convention on Human Rights,40 the approaches adopted by the
Canadian Supreme Court, the German Constitutional Court, and further 
references to a number of American cases.
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36 Id. at [37]–[39].

37 Alfred Cockrell, Rainbow Jurisprudence, 12 S. AFR. J. HUM. RTS. 1, 26 (1996).

38 408 U.S. 238 (1972).

39 See Ferreira v. Levin, 1996 (1) SALR 984 (CC); Bernstein v. Bester, 1996 (2) SALR 751 (CC); 
Du Plessis v. De Klerk, 1996 (3) SALR 850 (CC).

40 Article 8(1) provides: “[e]veryone has the right to respect for his private and family life, his 
home and his correspondence.” European Convention for the Protection of Human Rights 
and Fundamental Freedoms, Nov. 4, 1950, art. 8(1), 213 U.N.T.S. 221, 230, available at
http://www.echr.coe.int/Convention/webConvenENG.pdf.
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Although careful not to direct his attack against Justice Ackermann, Justice
Johann Kriegler, in a minority judgment in which Justice John Didcott 
concurred, complained of the extensive, uncritical use of comparative law
made by counsel in argument. He added a plea for a more nuanced use of com-
parative law, saying, for example, that, “where a provision in our Constitution
is manifestly modelled on a particular provision in another country’s constitu-
tion, it would be folly not to ascertain how the jurists of that country have
interpreted their precedential provision.”41

Justice Kriegler’s plea found favor with all the judges of the Constitutional
Court, save for Justice Albie Sachs, in S v. Mamabolo.42 In dealing with the
ostensible tension between freedom of expression, the protection and reputa-
tion of the judicial process in general, and the principle of contempt of court
in particular, Justice Kriegler said that courts should be extremely careful
before adopting North American jurisprudence with regard to freedom 
of expression. He said that the two systems were inherently incompatible in
that they stemmed from different common law origins and were located in
materially different constitutional regimes. He then went on to say:

The United States Constitution stands as a monument to the vision and
the libertarian aspirations of the Founding Fathers; and the First
Amendment in particular to the values endorsed by all who cherish free-
dom. But they paint eighteenth-century revolutionary insights in broad,
bold strokes. The language is simple, terse and direct, the injunctions
unqualified and the style peremptory. Our Constitution is a wholly differ-
ent kind of instrument. For present purposes it is sufficient to note that it
is infinitely more explicit, more detailed, more balanced, more carefully
phrased and counterpoised, representing a multi-disciplinary effort 
on the part of hundreds of expert advisors and political negotiators to
produce a blueprint for the future governance of the country.43

2.2 From borrowers to historians
As noted, the South African constitutional text was modeled largely on the
Canadian Charter of Rights and Freedom, with liberal borrowings from
Germany and the United States of America. Understandably, the decisions of
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41 Bernstein, 1996 (2) SALR at [133]; see also Du Plessis, 1996 (3) SALR at [147] (Justice Kriegler)
(“I find it unnecessary to engage in a debate with my Colleagues on the merits or demerits of the
approaches adopted by the Courts in the United States, Canada or Germany. That pleases me for I
have enough difficulty with our Constitution not to want to become embroiled in the intricacies of
the state action doctrine, Drittwirkung and the like.”). In Du Plessis, the Court was confronted with
the question of the scope of the provisions of the bill of rights. In deciding that the chapter only
applied virtually, both Acting Justice Sydney Kentridge and Justice Ackermann relied heavily on
comparative authority to justify their position.

42 2001 (3) SALR 409 (CC).

43 Id. at [40].
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the constitutional courts of these countries have played a significant role in the
determination of the meaning and scope of the rights contained in the South
African Constitution, particularly during the early years of the Court. As 
constitutional litigation has focused less on breaches of constitutionally
entrenched rights and more on the justification of limitations of such rights, so
have the judges increasingly employed comparative law in their limitation
analysis. For example, in S v. Dodo44 the Court was required to adjudicate upon
the constitutionality of legislation that mandated minimum terms of imprison-
ment for certain categories of crime. A significant section of the judgment of
Justice Ackermann is taken up with a description of how U.S., Canadian,
Australian, German, New Zealand, Indian, and U.K. law deal with this problem.

Another reason why comparative law has been used so extensively can be
found in the legal tradition of the country. South African jurisprudential con-
servatism has easily made the transition from apartheid to democracy. In sup-
port of almost any proposition of common law, save for the trite, South African
judges have been wont to cite decisions from other jurisdictions, particularly
those delivered in common law countries and the United States. They also tend
to refer extensively to academic writings drawn from many parts of the English-
speaking world as well as from the Netherlands and Germany. Thus, it was to 
be expected that similar reliance would be placed on constitutional authorities
as the courts began to develop their interpretation of the constitutional text.45

The general approach of South African lawyers is “to create law primarily with
reference to the intellectual concerns raised in statutory documents, authorita-
tive court decisions, and learned treatises.”46 Law was to be discovered in these
sources; hence South African judgments often resembled a jurisprudential
“Cook’s tour” of Europe and the United Kingdom and the Commonwealth.

A text that expressly invites courts to engage in comparative inquiry would
naturally produce judgments that contained reference to comparative mater-
ial. In the case of South Africa, the role of comparative law was always going
to be prominent because of the prevailing legal culture. Even before the pass-
ing of the Constitution, South African courts made extensive reference to com-
parative law as one of the most important sources of persuasive authority.
References to the law of England, the Netherlands, Germany, the United States,
and Australia are commonplace in private law cases.47

While the legal culture encouraged comparative borrowing, some members
of the Constitutional Court showed a keen awareness of the influence of
indigenous history upon the development of constitutional jurisprudence.
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44 2001 (3) SALR 382 (CC).

45 See Karl Klare, Legal Culture and Transformative Constitutionalism, 13 S. AFR. J. HUM. RTS. 146
(1997).

46 SOUTHERN CROSS: CIVIL LAW AND COMMON LAW IN SOUTH AFRICA 6 (Reinhard Zimmerman & Daniel
Visser eds., Oxford Univ. Press 1996).

47 See id. For an example of a constitutional judgment that follows this approach, see Justice
Ackermann in Fose v. Minster of Safety and Security, 1997 (3) SALR 786 (CC).
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48 1995 (2) SALR 642 [15] (CC). Although the case of S. v. Makwanyane, 1995 (3) SALR 391, was
heard first, the decision in Zuma was the first judgment of the Court.

49 1995 (3) SALR 391 [39] (CC).

50 Id. at [262].

51 1997 (4) SALR 1 (CC).

52 Id. at [41].

53 1997 (3) SALR 1012 (CC).

54 Id. at [31].

In the very first judgment of the Constitutional Court, S v. Zuma, Acting
Justice Kentridge said “regard must be paid to the legal history, traditions 
and usages of the country concerned.”48 In Makwanyane, President Chaskalson
said, “[w]e are required to construe the South African Constitution . . . with
due regard to our legal system, our history and circumstances.”49 In the same
case, Justice Ismail Mahomed (as he then was) said, “The South African
Constitution . . . represents a decisive break from, and a ringing rejection of,
that part of the past which is disgracefully racist, authoritarian, insular, and
repressive.”50

In President of the Republic of South Africa v. Hugo,51 Justice Richard Goldstone
expressed similar views in his interpretation of the equality guarantee:

At the heart of the prohibition of unfair discrimination lies a recognition
that the purpose of our new constitutional and democratic order is the
establishment of a society in which all human beings will be accorded
equal dignity and respect regardless of their membership of particular
groups. The achievement of such a society in the context of our deeply
inegalitarian past will not be easy, but that that is the goal of the
Constitution should not be forgotten or overlooked.52

In Prinsloo v. Van der Linde,53 three justices, Ackermann, Kate O’Regan, and
Sachs, had the following to say about the role of South Africa’s history in the
interpretation of the equality provision:

Given the history of this country we are of the view that “discrimina-
tion” has acquired a particular pejorative meaning relating to the
unequal treatment of people based on attributes and characteristics
attaching to them. We are emerging from a period of our history during
which the humanity of the majority of the inhabitants of this country
was denied. They were treated as not having inherent worth; as objects
whose identities could be arbitrarily defined by those in power rather
than persons of infinite worth. . . . Although one thinks in the first
instance of discrimination on the grounds of race and ethnic origin one
should never lose sight in any historical evaluation of other forms of
discrimination such as that which has taken place on the grounds of sex
and gender.54
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Judicial references to the country’s history, in terms of which interpretation
must take place, indicate a determination to have the use of comparative law
mediated by indigenous history.

The consequence is that, as the Constitutional Court began to develop a
jurisprudence of its own, it sought to rely less on the direct use of comparative
law for the determination of the meaning and scope of the rights entrenched in
chapter 3. While judgments and legal writings drawn from other jurisdictions
are still frequently cited, particularly from those jurisdictions where the consti-
tutional texts were employed in the wording of the South African text, this form
of constitutional borrowing has been increasingly mediated by the political and
economic conditions prevailing within the country. Indigenous history has
played an increasingly important role in the interpretation of the text and par-
ticularly the manner in which rights reflected a response to the apartheid past.

The Constitutional Court has been criticized for attempting to deploy a master
historical narrative in an attempt to discover an objectively definable set of crite-
ria with which to give fixed meaning to open-textured provisions of the constitu-
tional text. The critique has been expressed thus: “When the history employed in
judgments refers to a fixed, knowable past which unlocks the key to the ‘true’
meaning of the constitutional text, the text ceases to be a transformative docu-
ment that invites continual reinvestment and reduces to an ossified code.”55

In developing this methodology, the court has acknowledged the contested
nature of history in the context of South African society. Thus, in National
Coalition for Gay and Lesbian Equality v. Minister of Justice,56 the Court examined
the history of gay men, lesbians, and bisexuals in order to include these groups
among those who had been marginalized during apartheid. This emphasis on
a history of exclusion was important in justifying the decision of the court to
strike down the common law offense of sodomy as constituting an unjustifi-
able limitation on the right to equality.

Perhaps it is surprising that the court has done relatively little to embrace
African jurisprudence. In Makwanyane, Justice Tole Madala observed that
there was “the need to bring in the traditional African jurisprudence to these
matters, to the extent that such is applicable.”57 Other than cursory references
to the concept of ubuntu,58 African jurisprudence has been scarcely present in
the development of South African constitutional jurisprudence.
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55 Pierre de Vos, A Bridge too Far? History as Context in the Interpretation of the South African
Constitution, 17 S. AFR. J. HUM. RTS 1, 33 (2001).

56 1999 (1) SA 6 (CC) (criminalization of sodomy constituted discrimination in violation of
Constitution).

57 1995 (3) SA 391, [258] (CC); see also Justice Mokgoro, id. ¶ 306 (emphasizing “the need to con-
sider the value systems of the formerly marginalised sectors of society in creating a South African
jurisprudence”).

58 Ubuntu connotes the idea that each is responsible for the other. See the references to ubuntu in
Makwanyane, 1995 (3) SALR 391, [223]–[224] (CC) (Justice Langa); id. at [308] (Justice Mokgoro)
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3. Conclusion

The South African experience would suggest that three factors play a role in the
process of constitutional borrowing. The first and most obvious is this: that the
closer the structure of a municipal text is to a comparative regime, the more
likely it is that courts will seek guidance from the jurisprudence of that country.

The second point qualifies the first. It relates to the comparability of founda-
tional values. Where similar values are identified in the constitutional text, the
likelihood is that more extensive constitutional borrowing will take place. For
example, the prominence that human dignity is accorded in the foundational
provisions of both the German and the South African constitutions is indicative
of a high level of comparability. But that comparability also turns on the exis-
tence of similar structures. Thus, where a text does not contain a detailed 
limitation clause, as is the case with the Constitution of the United States, the
interpretation of a constitutional right will be somewhat different as compared
with the case where the text expressly mandates a separation between the 
interpretation of the meaning of the right and its possible limitation. In the 
former case far more work is required at the interpretative stage. Hence 
this interpretative approach needs to be treated with caution by courts where
the constitution mandates that much work must be done at the limitation
stage.

Third, when the text includes a limitation clause like that contained in the
South African Constitution, a court is, in effect, invited in each case to examine
comparative authority in order to ascertain whether the limitation in question is
justified in terms of values that are found in other open and democratic societies.

Viewed in a broader context, the South African experience suggests that, as a
country with a racist and oppressive history moves to embrace the burgeoning
international human rights jurisprudence, the level of comparative examina-
tion increases. But indigenous history continues to play a mediating role.
Notwithstanding pressures, both internal and external, on the country to ensure
that its legal system is congruent with international human rights law, 
the indigenous history of the country plays a vital role in the interrogation of
constitutional concepts of the nation state and, accordingly, in the development
thereof.
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(“In South Africa ubuntu has become a notion with a particular resonance in the building of
democracy.”); see also Irma Kroeze, Doing Things with Values: The Role of Constitutional
Interpretation, 2001 STELLENBOSCH L. REV. 265, 267.
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