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Aspirational and aversive 
constitutionalism: The case for 
studying cross-constitutional 
influence through negative models

Kim Lane Scheppele*

BORROW—1. trans. a. To take (a thing) on pledge or security given for its safe
return; b. To take (a thing) on credit, on the understanding of returning it, or
giving an equivalent; hence, to obtain or take the temporary use of (a thing 
recognized as being the property of another, to whom it is returnable) . . .
2. fig. a. . . . More usually of immaterial things: as, to adopt (thoughts, expres-
sions, modes of conduct) from another person, or (words, idioms, customs,
etc.) from a foreign language or people; to obtain (a temporary favour) by
request; to derive (one’s authority, etc.) from another, as opposed to holding it
by inherent right; to draw (a comparison, inference, suggestion) from some
source alien to the subject in hand; to adopt (something) for other than its 
normal purpose. . . .

Oxford English Dictionary, 2d ed.

1. Rethinking constitutional borrowing

This is a symposium on constitutional borrowing. But constitutional borrow-
ing is an odd metaphor. When a country takes into its constitution a feature of
another constitutional order, in what sense is the feature borrowed?

Borrowing, in its most literal sense, means that the borrowed good in 
question belongs to someone else, and one intends to give it back. Moreover,
manners dictate—and custom or law often require—that one ask and be
granted permission to borrow something in the first place. Borrowing implies
that a borrowed good is in one’s possession temporarily and that, as the prop-
erty of another, one should treat it with care and attempt to restore it in the
condition in which it was initially lent. One holds the thing borrowed by grant
of a favor, not by right.
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Constitutional borrowing, by contrast, features none of these elements. 
It generally takes place without permission being asked or granted, and often
without a formal acknowledgment of the source being given at all.
Constitutional borrowing is usually not meant to be temporary, nor is the con-
stitutional feature in question to be treated as if it were the property of
another. The feature in question is never meant to be returned, either in the
condition in which it was taken, or even improved after use. A constitutional
borrowing can be modified at will, developed, ignored, or turned on its head—
and it is still considered a borrowing. Surely a constitutional borrowing does
not mean that the country doing the borrowing has somehow come under the
authority of the country from which a constitutional provision was borrowed.
Constitutional borrowing would never happen if that were the consequence.

Obviously, the practice is curiously named, perhaps to avoid the more 
pejorative but more accurate “copying.”1 But the very idea that borrowings
could collapse into copying shows immediately why the whole concept identifies
too narrow a set of practices. The language of “constitutional borrowing” draws
our focus too specifically to those features of constitutions that are lifted from
one text to another, from one set of political practices to another. But there is a
much broader field that ought to be identified by the conception of constitu-
tional borrowing—something that I prefer to call cross-constitutional influence.

What does “cross-constitutional influence” include that “constitutional
copying” does not? It includes a range of possible influences—positive and
negative, direct and indirect. It includes constitutional provisions—taken
entire, reverently accepted, reinvented through bricolage, mistranslated, 
misunderstood, and mangled—to which the new constitution can aspire. 
It also includes those constitutional ideas—refused, rejected, buried, and
maligned—to which the new constitution expresses a profound aversion. New
constitutions and new problems of constitutional interpretation can be influ-
enced positively or negatively by constitutional regimes that have confronted
those issues before.

As both the Epstein and Knight paper and the Osiatynski paper in this 
volume point out, however, just focusing on what has actually been taken 
and reproduced does not seem to cover adequately those cases where consti-
tutional drafters or institutional designers considered an option and refused 
to follow it. Professors Epstein and Knight call this “nonborrowing;”2
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1 Perhaps, after all, “legal transplant” is the better metaphor for the practice of taking cuttings
from documents elsewhere and setting them to root in one’s own constitutional soil. Cuttings in
general grow up looking like the plant from which they were cut, but sometimes they branch and
grow in wholly different directions. They can also be killed off by bad maintenance, stunted by not
enough support, or encouraged to outperform the original by superior conditions. See ALAN

WATSON, LEGAL TRANSPLANTS: AN APPROACH TO THE STUDY OF COMPARATIVE LAW (Univ. Press of Virginia
1974).

2 Lee Epstein and Jack Knight, Constitutional Borrowing and Nonborrowing, 1 INT’L J. CONST. L.
196, 200, 2003.
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Professor Osiatynski calls this “rejection.”3 And, as they note, if one wants 
a more adequate conception of cross-constitutional influence (certainly if one
wants an adequate statistical picture), one should not just select those cases
where the drafters or interpreters of a constitution found a provision from else-
where helpful and chose to use it; understanding how constitution builders
made a choice from a range of options surely tells us more about what they
were up to than just focusing on the final positive selections. “Constitutional
borrowing,” as a term of art, presumes a choice, but the study of constitu-
tional borrowing tends to focus attention only on what is actually chosen. For
a more adequate picture of cross-constitutional influence, one needs to look at
the options rejected as well as those adopted.

I want to push this idea of “nonborrowing” and (more broadly) negative models
farther in order to make a case for reorienting the study of cross-constitutional
influence. In fact, as I hope to develop here, rejecting a constitutional option
may be in some ways more crucial to the development of a constitutional sens-
ibility than positively adopting a particular institutional design or constitu-
tional clause. In my view, the rejected alternative might be, instead, only the
beginning of a more complicated process of defining a nation through that
rejection. As a result, it is critical to examine what constitution builders refuse
to incorporate. Refusal, here, is used not to describe all those alternatives left
over when constitutional decision makers (either drafters or interpreters) in
the end preferred one option over another, all things considered, in a rational
choice among alternatives. While a rejected alternative may tell us something,
the aversive alternatives, the ones that are so forcefully rejected that they cast
their influence over the whole constitution-building effort, tell us more. I want
to call attention to the cases where rejection or refusal are significant in the
sense that constitutional builders may have constructed an important notion
of what the choice means around avoiding a particular alternative rather than
being affirmatively drawn to a positive vision. This is because constitution
builders often have a much stronger sense of what they do not want to adopt
than what they do, a clearer vision of who and what they are not rather than
of who and what they are.

While I want to take up Professors Epstein’s and Knight’s insight that 
constitutional choices are significant and also their argument that such choices
are irreducibly political (though I have a somewhat different conception of
politics than they do), I also want to argue that the point of such choices may
be less in getting the best alternative under the circumstances than in avoiding
the worse consequence one can imagine. Constitution builders guess about the
future and what will most successfully guide them through it. They know about
the past and the present and what they want to avoid.

So, both incorporations and rejections of constitutional options may be
defining for a country. Rejections may, in fact, be more important. But not all

298 K. L. Scheppele

3 Wiktor Osiatynski, Paradoxes of Constitutional Borrowing, 1 INT’L J. CONST. L. 244, 251 (2003).
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provisions of a constitution can carry the important symbolic load that this
weighty conception of constitutional incorporation and rejection implies in
defining a country. For those provisions that can and do, however, it may be
even more important to know what options a country has decided positively to
foreclose than to know what options it has chosen over others when it does not
really know how any of the constructive options will work in the new order.4

Toward that end, I want to elaborate a difference between aspirational and
aversive constitutionalism and take up the role of cross-constitutional influ-
ence in these processes of constitution building. First, let me elaborate my
novel terminology.

Aspirational constitutionalism refers to a process of constitution building 
(a process that includes both drafting and interpretation by multiple actors) in
which constitutional decision makers understand what they are doing in
terms of goals that they want to achieve and aspirations that they want to live
up to. It is a fundamentally forward-looking viewpoint. A country that wants
to indicate through its constitution that it values freedom and intends to 
create opportunities for all, provide for an orderly succession of leadership,
encourage the presence of a loyal opposition and ensure the bases of
reasoned disagreement in political life will often put such features directly into
a text. Preambles are one good place to do this in the most abstract form 
(e.g., as in the American case: “. . . in order to form a more perfect Union, estab-
lish Justice, ensure domestic Tranquillity . . .”), but choices of institutional
design and arrangements of lists of rights can do this as well. Aspirational 
constitutionalism defines a country, a nation, in terms of its future, its goals and
its dreams. Other countries’ constitutions and constitutional examples can be
used to express this aspirational sense and may be positively selected precisely
in order to do this. For example, many second- and third-wave European
democracies may have adopted the model of the Federal Constitutional Court
of Germany precisely to demonstrate that they, too, aspired to realize the 
constitutional principles that the Constitutional Court had helped Germany
achieve.

Aspirational and aversive constitutionalism 299

4 Wiktor Osiatynski’s paper points out that there is another way that models may be used in the
construction of new constitutional orders—and that is through distortion. As he says, “The
Europeans from the beginning misunderstood American constitutionalism as people’s sovereignty
rather than a limitation on the very concept of sovereignty.” Id. at 246. Distortion raises the issue
that all constitutional contributions are seen through the eyes of those who may use them in the
constitution-building process, and so there is always a possibility that constitutional contributions
will be seen differently by those who interpret them after the fact than by those who developed
them. And both adoptions and refusals can proceed from profound misunderstandings of the orig-
inal. In fact, all movement of ideas across national and cultural lines is no doubt accompanied by
quite a lot of distortion, if only because changing context and purposes inevitably change the
meaning of even the most apparently stable texts and even the best translations. This, after all, is
what Stanley Fish has been trying to argue against the headwinds for years. See, e.g., STANLEY FISH,
IS THERE A TEXT IN THIS CLASS?: THE AUTHORITY OF INTERPRETIVE COMMUNITIES (Harv. Univ. Press 1980),
for the canonical statement of his views.
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Aversive constitutionalism, on the other hand, calls attention to the negative
models that are prominent in constitution builders’ minds. Constitution
builders may have only the vaguest sense of where they are going and how
they should get there; more often, they have a clearer sense of what it is that
they want to avoid. After all, constitutions are rarely written when political life
is uneventful. Constitutions are typically drafted or substantially modified at
moments of rupture, when there is a crisis, or change of regime, or oppor-
tunity of history. How constitution writers, and later interpreters, understand
what that rupture is about and how the future on one side of the rupture
relates to the past on the other side of the rupture are among the most 
defining elements of a constitutional trajectory.5 As a result, certain cross-
constitutional examples may loom large in constitution builders’ minds
because they provide examples of what not to do, of what to refuse in 
the strongest terms. Such an example doesn’t have to be foreign, except in 
the sense that a country’s own past (even its immediate past) may appear
importantly foreign at such a moment.6 But it can be.

Aversive constitutionalism, then, is backward-looking, proceeding from a
critique of where past (or other) institutions and principles went badly wrong
and taking such critiques as the negative building blocks of a new constitu-
tional order. Aversive constitutionalism does not just refer to those options
considered second- or third-best and therefore not chosen because there was
something better. Aversive constitutionalism identifies a deeper sense of know-
ing who you are by knowing what you are not; it incorporates a nation-making
sense of rejection of a particular constitutional possibility. Again, preambles are
often a good place to see such sensibilities. For example, the preamble of the
postwar Basic Law in Germany (which begins “Conscious of its responsibility
before God and before man . . .”) flags the Nazi past as definitively rejected.7

And on institutional design, making federalism an unamendable part of the
German Basic Law in article 79 was not just something that the occupying
allied force insisted upon, it was also something that the domestic consti-
tutional drafters were convinced they should include because they believed

300 K. L. Scheppele

5 Constitution builders could, in Professors Epstein’s and Knight’s terms, think primarily of what
is in the new institutional structures for them, putting their self-interest above all other considera-
tions in the choice of constitutional provisions. But I think that a fair reading of the complexity of
most constitutional drafting processes should indicate that in a great many constitution-drafting
moments, the most predictable element is the inability to predict what is going to happen next. 
If the future were clear, a constitution would not be necessary. It is only because the future is
uncertain that one needs to develop institutions whose basic ground rules provide the structures
within which the future can be managed.

6 Hence the importance of the idea that “the past is a foreign country.”

7 For a greater elaboration of the role of a “quarantined past” in the creation of new constitutions,
see Kim Lane Scheppele, The Quarantined Past: The Collective Construction of Regimes of Horror and
the Creation of New Constitutions, in LEGAL INSTITUTIONS AND COLLECTIVE MEMORY (Susanne Karstedt
ed., forthcoming 2003).
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that the suspension of federalism was a primary cause of the Weimar
Constitution’s failure.8

The traditional focus of cross-constitutional influence only on “constitutional
borrowings” tends to highlight the positive models and hide the negative ones.
The authors of the articles in this engaging and distinguished symposium
were obviously following instructions to take up the question of constitutional
borrowing, which the authors mostly interpreted in the sense of formal and
positive influences of other country’s constitutions on the constitution under
examination. (This is not surprising—it is the standard usage.) But, like all
good articles that bring in substantial texture and detail, the set of essays
before us reveals something for the opposite case as well—that there are also
negative models lurking around the processes of constitution building that
may have even more of an effect than the ones positively chosen. What I would
like to do in my comments is to flip the question that the article writers were
asked to address by focusing on what the articles tell us (supplemented with
what can be learned from other sources) about the role of aversion and refusal
in constitution building.

My argument will proceed as follows. In the next section, I will review the
articles in this volume, looking for clues in studies of constitutional “borrowing”
where aversive constitutionalism has a strong role. Then, I will turn to the one
case typically thought immune from constitutional borrowing—the United
States. I will examine the “stealth influence” of other governmental models in
American constitutional development, to show how deeply a negative, 
“aversive” model from another country can influence a constitutional order
more than positive “borrowing.” In fact, if one looks at positive borrowing, as
most commentators do, one finds nothing at all to speak of in American 
constitutional law. The aversive influences, however, are immensely strong.
Throughout this discussion, I hope to show that omitting aversive constitu-
tional influences can badly understate the degree of comparative sensibility in
constitution building.

2. Aversive constitutionalism: What were 
postcommunists, South Africans, and 
Japanese rejecting?

The three most detailed case studies before us explain the constitution-
building process in postcommunist East-Central Europe, postapartheid South
Africa, and postwar Japan. Of course, the authors also look at other processes
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8 For an English-language account of the drafting of the Bonn Constitution, see PETER H. MERKL,
THE ORIGIN OF THE WEST GERMAN REPUBLIC (Oxford Univ. Press 1963). For an account of the 
preamble that indicates an even stronger theme, the preoccupation with Germany’s 
division, see Scheppele, supra note 7.
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along the way, but for the moment I want to focus on the way they understand
their central cases.9

Wiktor Osiatynski’s thoughtful analysis of the East-Central European 
constitutional drafting processes after 1989 explicitly notes some of the alter-
natives that Poland rejected in the creation of their new Constitution. He 
mentions that a proposal to adopt an American system of federalism, judicial
review and direct presidential election was rejected as Poland worked on its
post-World War I Constitution in 1919 and then again as a new Constitution
became possible after 1989. Moreover, as the American model came up in the
various constitutional drafting processes in East-Central Europe after 1989, 
it was explicitly rejected by every country. As Professor Osiatynski notes, 
“This idea was rejected almost out of hand because of the drastic difference 
in U.S. and postcommunist traditions and social conditions.”10 For Poland 
and Hungary, federalism was a nonstarter in what had been unitary 
states; an American system of judicial review could not easily be grafted onto
the existing civil law structures anywhere in the region. But, as Professor
Osiatynski points out, postcommunist Poland at first adopted a strong 
independently elected executive with far-reaching powers in the area of
foreign policy, military matters, and national security, which could be inter-
preted as revealing an American influence. As the “big constitution’s” drafting
process dragged on through the 1990s, it became evident that various parties
involved in the drafting had already entrenched interests. The constitutional
structure that resulted could be explained, in Professor Osiatynski’s view, more
by the nature of the entrenched interests in the specific and present Polish 
context than by the aspirational attractiveness of foreign models.

Obviously, one must look behind the scenes in order to see what explained the
various choices—both what was in constitution drafters’ fields of vision from
which the final choices were made and also whose interests were being served in
those choices.11 A purely formal analysis of the features of the Polish constitu-
tional structure might guess that drafters were borrowing some features of the
American model and perhaps even more from the German, as Professor
Osiatynski suggests. But Professor Osiatynski’s insider perspective illustrates one
danger in the study of constitutional “borrowing”—which is that superficial
(even deep) similarities can be mistaken for influence when, in fact, the rationale
for adopting a particular structure, clause, or interpretation may be wholly dif-
ferent. As Professor Osiatynski notes, the final structure of Polish government
may be most similar to the German system, but the Germans were not explicitly
invoked in the process of creating a form of government that looked like theirs.12

302 K. L. Scheppele

9 Later, I will comment on the Epstein and Knight paper, when I discuss comparative influences in
the American case in a separate section.

10 Osiatynski, supra note 3, at 250.

11 This is the sense in which Professors Epstein and Knight urge us to think of the “political”
dimension of constitution building.

12 Osiatynski, supra note 3, at 255 n.39.
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No doubt those who rejected the American model in Poland and
Czechoslovakia and Hungary had good reasons for doing so, but this sort of
rejection of an option is not the sort of thing I have in mind with the idea of
aversive constitutionalism. Looking an option over and saying “this won’t
work here” in a constitutional debate is quite different from saying “this would
be horrifying to adopt.” It is the latter sort of emphatic rejection, a refusal or an
aversion, that I think carries substantial constitutional weight. This is what 
I mean to single out with the idea of aversive constitutionalism. As the name
suggests, the reaction to a rejected option cannot just signify that the option 
is not suitable or that there are marginally better alternatives; the reaction has
to be something more to rise to the level of aversion, which spurs constitution
builders to do something to counter the negative influence instead.

There is no doubt that there were at least some aversive reactions that went
into the Polish constitutional drafting process, as another insider noted.
Former Polish Constitutional Court Justice Lech Garlicki observed that

The fall of communism resulted, among other things, in an end of
“socialist constitutions”—they had to be replaced with new ones. The
ideal picture of new constitutions was rather obvious: they should follow
(imitate) democratic constitutions of the Western world. There were 
several hopes as to the functions to be fulfilled by the new constitutional
instruments: to demonstrate a clear rejection of the communist past, to
create legal foundations of the new democratic order, to describe and
confirm the new identity of the nation (country).13

While Justice Garlicki’s account balances both positive and negative 
influences, the aversive reaction of avoiding institutional arrangements that
appeared to be an extension of the communist past was clearly crucial to the
process. What is critical in the Polish Constitution, as in so many constitutions,
is what had to be avoided at all costs.

In South Africa, as Professor Davis persuasively shows, positive borrowings
are extremely visible, not just in the constitutional text but also in the case law
of the impressive South African Constitutional Court. But as his discussion so
clearly reveals, the negative models were, perhaps, even more important. His
section on “The nature of the challenge,” describing the racist legal culture of
South Africa, speaks volumes. In the new South Africa, it is precisely the deci-
sive rejection of the “legal system . . . based on racism and repression” that
shapes the new South African constitutional regime to the core, perhaps even
more than the borrowings in the text and in the case cites from elsewhere.14

After all, why did South Africa need to look abroad as much as it did in those
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13 Lech Garlicki, Necessity and Functions of the Constitution, paper presented at the Symposium
on the European Constitutional Area, at the Swiss Institute for the Study of Comparative Law
(April 9–12, 1995).

14 D. M. Davis, Constitutional Borrowing: The Influence of Legal Culture and Local History in the
Reconstitution of Comparative Influence—The South African Experience, 1 INT’L J. CONST. L. 181 (2003).
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constitution-making days of the 1990s? It may have been, as Professor Davis
notes, precisely because the immediate past of South Africa itself and the
domestic models that would usually hold sway in constitutional construction
were considered to be so completely poisoned by the apartheid past as to be
unusable. The aversion to South Africa’s immediate constitutional past was
more critical to what this new constitution signified than the acceptance of a
particular foreign model. Professor Davis’s helpful discussion of the influence of
the Canadian and German models on the limitation clause and its interpreta-
tion makes clear that it did not really matter so much whether a pure Canadian
or pure German approach was adopted. Instead, what mattered was that some-
thing wholly outside previous South African experience was now hardwired
into South African constitutional law, something that marked South Africa’s
adoption of an internationally recognizable and unquestionable human rights
regime. Which models were used was probably less important than the rejec-
tion of the previous South African public law understandings.

The centrality of the aversion to the previous South African constitutional
model is clear in the preamble of the new Constitution, which is worth quot-
ing at length:

We, the people of South Africa,
Recognize the injustices of our past;
Honour those who suffered for justice and freedom in our land;
Respect those who have worked to build and develop our country; and
Believe that South Africa belongs to all who live in it, united in our diversity.
We therefore, through our freely elected representatives, adopt this
Constitution as the supreme law of the 
Republic so as to—

Heal the divisions of the past and establish a society based on democratic 
values, social justice and fundamental human rights;

Lay the foundations for a democratic and open society in which government 
is based on the will of the people and every citizen is equally protected by
law;

Improve the quality of life of all citizens and free the potential of each 
person; 

and
Build a united and democratic South Africa able to take its rightful place 

as a sovereign state in the family of nations.
May God protect our people.15

While there are clearly aspirational parts of this text (e.g., “lay the foundations,”
“improve the quality of life,” “take its rightful place”), even those aspirational
parts have a backward-looking quality. A foundation only needs to be laid

304 K. L. Scheppele

15 S. AFR. CONST. (1996), pmbl., thereafter repeated in the major South African languages. Available
at http://www.oefre.unibe.ch/law/icl/sf00000_.html.
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where no suitable one exists; the quality of life needs to be improved only if it
has not been good enough before; South Africa had not had its rightful place
recognized by the family of nations or it would not need to take its rightful place
only now with the present constitution. The passage clearly outlines a pervasive
sense of rejection of the immediate past, aversive constitutionalism in its strong
form. The imperative of history requires repeated and constant reminders in 
the decisions of the South African Constitutional Court that “the goal of the
Constitution” is to avoid “our deeply inegalitarian past”16 and that “The [South
African] Constitution . . . represents a decisive break from, and a ringing 
rejection of, that part of the past which [was] disgracefully racist, authoritar-
ian, insular, and repressive.”17 In the South African context, aversive constitu-
tionalism may play an even greater role in understanding what the new
constitution means than the aspirational constitutionalism of foreign models.

In Japan, as Professor Hasebe points out, the postwar Constitution was at
best a collaborative effort and, at worst, practically imposed in most of its detail
by occupation forces. I read the historical record (from a distance)18 somewhat
differently than he does and think that there was far more Japanese input 
and less American influence than he credits. There was more Japanese input
because, while there surely was resistance on the Japanese side to the idea of
a wholly new constitution, there was also disagreement among the various
Japanese members of the constitutional committee who were involved in the
process over what the new constitution should look like, and some of them
urged what became the American view. There was less American influence in
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16 Justice Goldstone in President of South Africa v. Hugo, 1997 (4) SALR 1 (CC), quoted in Davis,
supra note 14, at n.51.

17 Justice Mahomed in S. v. Makwanyanye, 1995 (3) SALR 391 (CC), quoted in Davis, supra
note 14, at n.50.

18 I base my views on the immensely helpful CD-ROM, edited by Ray A. Moore and Donald L.
Robinson, called THE CONSTITUTION OF JAPAN: A DOCUMENTARY HISTORY OF ITS FRAMING AND ADOPTION

1945–1947 (Princeton Univ. Press 1998), but I do so with trepidation because I do not read
Japanese as Professor Hasebe does. The Moore and Robinson edition of the papers, all in English,
seems, however, to be a fairly good record of events because all of the drafts and documents had to
be translated into English for the inspection of the occupation forces. While there are, no doubt,
commentaries and reactions in Japanese that would give a fuller picture, and Professor Hasebe
cites an impressive collection of sources in multiple languages, the Moore and Robinson edition
probably slants the record in favor of demonstrating American influence precisely because they
use the documents that were available to the Americans at the time. Nonetheless, they conclude
that there was not only substantial Japanese input into the draft constitution but also that Charles
Kades himself, who supervised the process for General Douglas MacArthur, did not simply propose
the “American model” when he was acting on behalf of the American occupation forces. So, 
I would be more cautious about saying that the Japanese Constitution was simply “imposed” and
that the “American model” won. The process seems a good deal more complicated, with some
Japanese beginning with a more radical reform of the constitutional structure than the Americans
had wanted and with the Americans responding to what the Japanese said they wanted in putting
particular provisions into their draft in the first place.
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the process of constitutional drafting than might at first appear because what
the Americans offered as a model was not the “American Constitution,” strictly
speaking, but instead something quite a lot more tailored to the Japanese 
context and responsive to Japanese input than a straight import would have
been. (American professors might be justly jealous, for example, to learn that
the American draft urged on the Japanese included a constitutional right of
academic freedom, something the American advisers surely did not get from
the U.S. Constitution!)

Nonetheless, it is clear that Japan did not go through, at war’s end, what
either Poland or South Africa did when they wrote their new constitutions.
Japan never undertook a comprehensive critique of the previous regime so that
it could base its new constitution on a firm understanding of what it was 
rejecting in its own past constitutional history. It is in this respect that Professor
Hasebe’s analysis is absolutely right about the way that the Japanese
Constitution was never as deeply effective in remaking Japanese political cul-
ture as other new constitutions have been at remaking theirs. But that is not a
failure of borrowing—although there was perhaps altogether too much bor-
rowing. What Japan might have done and did not do was to develop an aversive
constitutionalism, one that made clear to both constitutional lawyers and post-
war politicians that the old Japanese Constitution was rejected decisively in at
least certain of its aspects.19 A rejection of the immediate Japanese past was
what the international community (or at least the Americans) insisted on at the
end of the war, and it was precisely what they did not get because the
Americans confused constitutional borrowing (which the Japanese obviously
accepted) with constitutional rejection (which many Japanese did not).
Without the aversive constitutional understanding, an aspirational under-
standing to match the promise of the new constitution could not emerge.

Professor Hasebe clearly believes, however, that what the Japanese are 
missing in their constitutional understandings, on his analysis, is some other
positive model—a conception of a democracy, a story about why the institu-
tions of Japanese democracy should work as they do. But I think that in fact it
is the aversive understanding—a sense of what the new Japanese Constitution
rejected—that would be more crucial to any change of constitutional heart.
But perhaps this does not give the Japanese enough credit for the huge changes
that Japan has seen since the war. And this is where something in Professor
Hasebe’s paper seems to provide a clue. The area in which the Supreme Court
has been most active in standing up to the parliament has been in the area of
economic rights. And of course, the precise way in which Japan has become

306 K. L. Scheppele

19 Here, too, though, it strikes me that there was much to build on in the Meiji Constitution 
as well as much to reject. Americans focused understandably on the undemocratic and mystical
role of the emperor, but Japanese may well have pointed to the fact that the Meiji Constitution 
liberalized Japanese politics quite a lot from what it had been before, creating the first functional
parliament in Japanese history.
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most distinguished in the postwar period in international perspective has been
in its extraordinary economic transformation. Could it be that the place 
where a sharper break was made (and therefore where a new constitutional
beginning could be more clearly established) was in the realm of economics
rather than politics? Do we simply have too narrow a sense of what constitu-
tional rebirth might mean? Without knowing more about contemporary
Japan, I leave that question for others.

From this quick survey of what our expert authors have to say about 
East-Central Europe, South Africa, and Japan, it seems to me that an argument
can be made that, while constitutional borrowing is important in all three
cases, constitutional aversion is at least as powerful an influence on the 
development of a new constitutional life as is constitutional attraction to 
positive models taken from elsewhere.

3. Stealth influence: Aversive constitutionalism 
in America

But while post-World War II constitutions were drafted at a moment of high
cross-constitutional ferment and a great deal of advice from traveling
experts,20 older constitutions have the reputation for being less broadly 
susceptible to international trends. The American Constitution, in particular,
seems curiously insular. It is routinely described as the first written constitu-
tion (even though nearly all of the American states had written new constitu-
tions before the Philadelphia draft of 1787 and even though the French and
Polish constitutions of 1791 followed in rapid succession and were in many
ways part of the same constitutional conversation). The U.S. Supreme Court
mentions almost no positive examples from the burgeoning comparative 
constitutional law efforts around the world and has never found any positive
comparative model decisive in its decisions. American law students (and per-
haps American law professors as well) know far less comparative constitutional
law than their counterparts abroad in those parts of the world with lively con-
stitutional traditions. Is there any cross-constitutional influence in America?

Of course. In the early days of constitutional drafting, the influences
were both aspirational and aversive. The framers avoided what they saw as
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20 On the traveling experts, I agree with Professor Osiatynski that most of those who journeyed to
Eastern Europe after 1989 had little effect, primarily because they did not know much about the
places to which they were going. But there was, nonetheless, an enormous positive comparative
influence. As Professor Osiatynski notes, this was in large measure because many of the new con-
stitutions were drafted particularly to get positive reviews from the European Union. The often 
brilliant new constitution makers in the former Soviet world had taken advantage of every oppor-
tunity provided by travel and education to learn about constitutional models elsewhere. They did
not have to be taught by bands of roaming outsiders; they already knew more than the alleged
experts in many cases.
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preexisting mistakes, and they copied positive models that they thought would
work. In more recent years, however, the foreign influences have been pri-
marily aversive. So, I will take the case against U.S. insularity in two parts: 
(1) at the founding and (2) in the post-World War II period.

2.1 Aspiration and aversion in the American founding
Part of the sense of insularity attributable to the founding is due, no doubt, 
to the after-the-fact construction of the American Constitution as a work of
singular genius that needed no giants’ shoulders to raise it to such heights. 
In fact, however, the framers were deeply influenced, both positively and 
negatively, not only by the various state constitutions and the Articles of
Confederation already in existence in America but also by the English 
constitutional structure, as it came to be understood by the time of the framing.
Other models were considered and variously influential as well.

America’s first stage of aversive constitutionalism in the founding period is
more evident in the text of the Declaration of Independence than in the text of
the Constitution, and it is precisely the carefully sharpened aversion expressed by
the Declaration that carved out both the political and intellectual space that
allowed the Philadelphia framers to borrow as heavily as they did from the
English model later on.21 Most contemporary Americans typically know only the
short positive part of the Declaration (e.g., “We hold these truths to be self-
evident . . .”). The first main paragraph of the Declaration declares that “all Men
are created equal, that they are endowed by their creator with certain unalienable
Rights, that among these are Life, Liberty and the Pursuit of Happiness,” and it
goes on to create a positive image of what government should be (“Governments
. . . deriv[e] their just powers from the Consent of the Governed”). However, most
of the Declaration “declare[s] the causes which impel [us] to the Separation.” The
bulk of the document is a bill of particulars against the King of England.22

“The History of the present King of Great Britain,” declares the Declaration,
“is a History of Repeated Injuries and Usurpations, all having in direct Object,
the Establishment of an absolute Tyranny over these States.” And the list is
specific. The King refused assent to the laws necessary for the public good. The
King obstructed the administration of justice by making judges dependent on
his will alone. The King quartered large bodies of armed troops in private
homes, cut off trade between the American colonies and the rest of the world,
imposed taxes without consent, deprived colonists of the right to trial by jury,
and excited domestic insurrections among the colonists. Etc. Etc. This not only
justified the rebellion but it also provided a clear negative model against which
to define the fragile new state(s).
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21 What follows in this section is taken in large measure from my forthcoming article, 
The Quarantined Past. See Scheppele, supra note 7.

22 THE DECLARATION OF INDEPENDENCE (U.S. 1776), available at http://www.yale.edu/lawweb/avalon/
declare.htm.
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The American state constitutions and the Articles of Confederation, 
written early in the processes of separation from Britain, drew a strong and
negative constitutional lesson from the abuses of Britain, not surprising given
the sentiments when they were written. This strong lesson was that the British
constitutional structure itself was fundamentally unworkable because it
placed too much power in an unaccountable executive. During and immedi-
ately after the Revolutionary War, the view was not that there was a specific,
abusive king against whom the Declaration was directed, but that kings in 
general were a problem—and so were any constitutional executives modeled
after them. The Articles, therefore, created a national government with no
executive and no judiciary; it simply set up a congress in which the repre-
sentatives of states could fix the burdens of taxation and create policies for 
the common good.

The government under the Articles failed for a variety of reasons, not least
of which was the inability of the Continental Congress to execute or enforce its
decisions. Perhaps the drafters of the Articles overreacted against the king by
failing to have any executive at all (or at least so many thought when the 
constitutional convention of 1787 was called to rewrite the Articles). If so, this
was a problem shared by many of the state constitutions that were written
during the period between the Declaration and the Constitution. Most states
had weak governors; Pennsylvania had a plural executive designed to limit the
ability of any one of the collective executive to act alone. Only New York had 
a strong governor, and it was the relative success of New York that was one
strong, positive model for the framers in Philadelphia.23

But by the time of the Philadelphia convention, Britain was no longer the
enemy, constitutionally speaking. By 1787, the state constitutions and the
Articles themselves were the leading negative models. Strong, unchecked 
legislatures in a number of the states had lead to a sort of undesirable populism,
at least in the view of the propertied classes who wanted a safe buffer against
populist excess. Democracy could go too far, parliaments could be too respon-
sive to the masses, and a national constitution needed mechanisms to ensure
that change would not be excessive. Many of those who came to Philadelphia
to write a new constitution did so in part because they were convinced that not
only had the Articles failed but so had many state constitutions.

“The evils we experience flow from the excess of democracy,” argued
Elbridge Gerry early in the convention, noting that the state legislatures,
though elected, did not inspire the confidence of the people. James Madison
agreed about the excesses of democracy but believed that it was possible to err
in the opposite direction and provide not enough democratic design. James
Wilson, one of the strongest democrats in the convention, pointed to the prob-
lem as one of the design of state legislatures, arguing that it was “wrong to
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23 For a comprehensive account of the state constitutions, see G. ALAN TARR, UNDERSTANDING STATE

CONSTITUTIONS (Princeton Univ. Press 1998).
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increase the weight of the State Legislatures” in designing the institutions of
the new national government. Instead, he argued, there should be a unitary
executive who “instead of being the fetus of monarchy would be the best safe-
guard against tyranny.”24 Of course, there were differences on this question,
as on so many at the convention. In general, the Southern states were more
pleased with their state constitutions than were those from the Middle Atlantic
and Northern states. But few had a good word to say for the Articles.

While there was little debate about the need to change the Articles, there
arose considerable argument regarding the jurisdiction of the convention to go
beyond the Articles’ framework (even to abolish that framework) and, in partic-
ular, over the question of whether a radical revision was necessary. Although a
number of delegates defended particular aspects of the Articles (equal weight
given to each state; unanimity as a decision rule), everyone could see that the
Union under the Articles was too weak to govern itself even minimally.

So—where to look for a positive model? After the military victory over
Britain was secure and this first experience with rejecting British government
failed, the constitutional structure of Britain was reconsidered by the writers
of the Constitution who met in the summer of 1787 in Independence Hall in
Philadelphia. Although it had originally served as the leading negative model in
drafting state constitutions and the Articles, the British Constitution served as
a positive model for many at the Philadelphia convention. And, although a
number of the delegates in Philadelphia had signed the Declaration that had
attacked the king and by extension the British government, by 1787, quite a
few in the convention held the view that the fight had been against a particu-
lar king and not against the whole British constitutional structure. The
Declaration, of course, on its face limited its criticism to the king. The great
ambiguity of the Declaration was that the text could mean the king as a con-
stitutional entity, or it could mean the specific king, George III. (Blackstone was
good on the difference, and also on how they could be confused.25) If one could
read the criticisms laid out by the Declaration as being limited to the specific
king and not to a strong executive in general, British constitutional history in
general was ripe for the picking in 1787 precisely because the attack in 1776
had been ambiguous.

Only a few of the delegates to the Philadelphia Convention had much that
was bad to say about the government of Great Britain, and then the criticisms
were mostly limited to saying that the British constitutional structure was fine
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24 This debate among Gerry, Madison, and Wilson may be found in JAMES MADISON, NOTES OF

DEBATES IN THE FEDERAL CONVENTION OF 1787 REPORTED BY JAMES MADISON (Adrienne Koch ed., Norton
1987) [hereinafter MADISON’S NOTES] at 39–47.

25 See 1 WILLIAM BLACKSTONE, COMMENTARIES ON THE LAWS OF ENGLAND, BOOK 1: OF THE RIGHTS OF

PERSONS, reprinted in THE WILLIAM BLACKSTONE COLLECTION (Yale Univ. Press 1938). Throughout his
discussion, Blackstone works hard to establish a difference between a specific king and the office of
the king. But despite his carefulness, it is sometimes hard to see which reference he intends.
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for Britain but it would not work in a different social context such as
America.26 Instead, a number of the delegates piled on praise for the British
system, even though they had somewhat different versions of it in mind.27

John Dickenson of Delaware, the primary architect of the Articles of
Confederation, had nothing but compliments for the form of British govern-
ment by the time the Constitution was drafted.28 Alexander Hamilton
(famously, the closest thing to a monarchist during the deliberations but one 
of the fiercest defenders of the Constitution, once it emerged from the
Philadelphia Convention, through his coauthorship of the Federalist Papers)
thought that “the British Government was the best in the world: and he
doubted much whether any thing short of it would do in America.”29 Even
Charles Pinckney of South Carolina said, “I will confess that I believe 
[the Constitution of Great Britain] to be the best Constitution in existence”
though he was pessimistic about transferring it to the very different social con-
text of America.30 And James Madison, while skeptical about some aspects of
British government, tended to attribute its faults to the particular mistakes of
particular kings rather than to general design.31

In the American context, then, the primary negative model at the time of
the Declaration turned into a positive model by the time of the convention. In
the interim, the state constitutions and the structure of the national govern-
ment under the Articles of Confederation, all of which had concluded from the
demonization of the British model that a strong executive was a mistake, now
showed that weak executives could be worse. Those who would construct 
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26 See the remarks of Edmund Randolph from Virginia: “[w]e had . . . no motive to be governed by
the British Government as our prototype.” Id. at 46. See also James Wilson of Pennsylvania, 
“The British Government cannot be our model. We have no materials for a similar one.” Id. at 85.
See also Nathaniel Gorham from Massachusetts and Pierce Butler from South Carolina, id. at
174–75. Considering a model inappropriate is not, as I have tried to point out before, the same as
believing it would be disastrous.

27 Some of the delegates seem to have gotten their understanding of English constitutional 
government from Blackstone, who emphasized joint and overlapping functions of the various
offices, where the king operated in different capacities when he was part of the executive, legis-
lative, and judicial branches. Other delegates seem to have learned their English Constitution from
Montesquieu, who described England as having the perfect separation of powers (though those
powers shifted from the legislative, executive in the matter of foreign affairs and executive in the
matter of domestic affairs to the more conventional account of legislative, executive, and judicial
branches).

28 Dickenson “repeated his warm eulogiums on the British Constitution.” MADISON’S NOTES, supra
note 24, at 77.

29 Id. at 134.

30 Id. at 182.

31 “It is true the prerogative [of the Crown] is sometimes misapplied through ignorance or 
a partiality to one particular part of its empire; but we have not the same reason to fear such 
misapplications in our System.” Id. at 305.

Icon-22.qxd  3/10/03  4:35 PM  Page 311



a new government to govern the new world by 1787 had largely come around
to believing the British constitutional design was basically solid, but that safe-
guards had to be built against potentially abusive executives becoming too
strong. The American solution for curbing executive excess, in the end, shares
much with the British solution, by forcing the executive to govern in tandem
with a parliament.32 But this move from the revolutionary attack on Britain to
using Britain as a model for the American Constitution is hard to understand
without seeing the revolutionary and founding period as two separate steps
with two different and prominent negative models. The positive goal remained
the same throughout—to construct a new nation based on a fundamental
commitment to liberty. Only the negative examples explain the huge difference
in structure between the early state constitutions and the Articles of
Confederation, on the one hand, and the 1787 federal Constitution, on the
other.

2.2 Aversive constitutionalism in Cold War America
As Professors Epstein and Knight note in their article, the U.S. Constitution 
has appeared to be famously insular since the founding period.33 They quote
Justice Antonin Scalia’s comment in Stanford v. Kentucky: “We emphasize that
it is American conceptions of decency that are dispositive, rejecting the con-
tention of petitioners and their various amici that the sentencing practices of
other countries are relevant.”34 While Justice William J. Brennan’s dissent in
that case, as well as Justice Stephen Breyer’s dissent in Prinz v. United States35

take a different view about the general applicability of foreign models to
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32 There is no better source than BLACKSTONE, supra note 25, to see the enormous amount that the
American Constitution shared with the British. From bicameralism to the limitation of money bills
to the lower chamber of the legislature, from the pardon power to the abilities of both houses of
Congress to set their own internal rules, from trial by jury to the common law itself—all of these
were almost directly and knowingly copied from Britain.

33 In my discussion of Professors Epstein and Knight’s essay, I will not take up their challenge to
consider the judicial selection systems of the former Soviet world, mostly because their project to
do this is in its early stages. Instead, I will focus on their interesting analysis of the United States,
which is further along. What I will say about their framework as it applies to the former Soviet
world, however, is that it would be stronger if they took into account which constitutional systems
actually have developed functioning constitutional courts and which have not. Lumping in
Estonia and Russia, which do have significant constitutional courts, with Ukraine and Kyrgyzstan,
whose constitutional courts have been nearly nonexistent in real terms, strikes me as an unwise
comparison. One point that might save the comparison is if the authors can connect the choice of
judicial selection systems to the sabotaging of court success that can be seen in the various places
where textually mandated courts have basically never worked. Otherwise, if some of these new
constitutions are merely shells that cover the barely reformed former communist governments, it
is not clear to me why it makes sense to take their textual provisions so seriously when it appears
that the constitutions were never intended as functioning blueprints of a truly new state.

34 Justice Antonin Scalia, quoted in Epstein and Knight, supra note 2, at 207.

35 See id. at 206–7.
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American constitutional argument, there is no instance I know of in 
which explicitly adopting a positive model from outside the United States has
determined the outcome of a case in the post-World War II period. This is 
in strong contrast with the practice of other high courts in ambitiously 
constitutional systems, as Professor Davis’s paper on South Africa illustrates
particularly well. The U.S. Supreme Court has not found the positive citation of
foreign cases or foreign models particularly enticing.

That does not mean that there have been no aversions on display that 
have prominently affected the development of American constitutionalism,
however. In the interpretation of the Constitution carried on by the U.S.
Supreme Court, there are plenty of examples of the use of negative models 
even as it is nearly impossible to find positive ones. The dominant cross-
constitutional influences are not from friendly democratic systems committed
to the same values, but instead from the totalitarian regimes of Nazi Germany
and the Soviet Union.36 Precisely because they provide a sharp idea of what
the U.S. does not stand for, Nazi Germany and the Soviet Union became 
irresistible points of reference for the Supreme Court and indeed for one presi-
dential administration after another, on numerous occasions and in many
doctrinal contexts. The negative image of the Soviet Union in particular has
been pervasively influential, often decisive.

Of course, the influence of the Soviet Union and the Cold War is visible in
the cases that arose specifically from the communist witch-hunts of the
1950s. In Dennis v. United States,37 for example, the Supreme Court upheld the
Smith Act, which criminalized conspiracies to overthrow the government. The
Court brushed aside a First Amendment challenge to the statute by elaborat-
ing the “clear and present danger” test. In an extraordinary acknowledgment
of geopolitical facts outside the specific record of the case, an acknowledgment
that had the effect of greatly restricting the application of the First
Amendment, the majority opinion noted:

The mere fact that from the period 1945 to 1948 petitioners’ activities
did not result in an attempt to overthrow the Government by force and
violence is of course no answer to the fact that there was a group that
was ready to make the attempt. The formation by petitioners of such a
highly organized conspiracy, with rigidly disciplined members subject to
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36 For inspiration and examples in what follows I am indebted to Margaret Raymond, Rejecting
Totalitarianism: Translating the Guarantees of Constitutional Criminal Procedure, 76 N.C. L. REV. 1193
(1998); MARY L. DUDZIAK, COLD WAR CIVIL RIGHTS: RACE AND THE IMAGE OF AMERICAN DEMOCRACY

(Princeton Univ. Press 2000); HAROLD HONGJU KOH, THE NATIONAL SECURITY CONSTITUTION: SHARING

POWER AFTER THE IRAN-CONTRA AFFAIR (Yale Univ. Press 1990); Richard Primus, A Brooding
Omnipresence: Totalitarianism in Postwar Constitutional Thought, 106 YALE L.J. 423 (1996); and Joel
Paul, The Geopolitical Constitution: Executive Expediency and Executive Agreements, 86 CALIF. L. REV.
671 (1998).

37 341 U.S. 494 (1951).
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call when the leaders, these petitioners, felt that the time had come for
action, coupled with the inflammable nature of world conditions, similar
uprisings in other countries, and the touch-and-go nature of our relations with
countries with whom petitioners were in the very least ideologically attuned,
convince us that their convictions were justified on this score. And this
analysis disposes of the contention that a conspiracy to advocate, as 
distinguished from the advocacy itself, cannot be constitutionally
restrained, because it comprises only the preparation. It is the existence
of the conspiracy which creates the danger.38

What the petitioners actually did was not, in itself, a criminal conspiracy that
rose to the level of anything more than advocacy, on the facts that were found
below.39 The negative example of the Soviet Union obviously resulted in the
Court viewing the facts that were found as presenting a substantially greater
danger than they might otherwise have, absent the world context.

The irony of using repressive measures against communists in the U.S.,
however, was not lost on Justice William O. Douglas who, in dissent, cited
Stalin’s ruthless public prosecutor:

Vishinsky wrote in 1938 in The Law of the Soviet State, “In our state, 
naturally, there is and can be no place for freedom of speech, press, and
so on for the foes of socialism.” Our concern should be that we accept no
such standard for the United States. Our faith should be that our people
will never give support to these advocates of revolution, so long as we
remain loyal to the purposes for which our Nation was founded.40

In many ways, however, the decisions of the Court in the cases where the
Cold War was overtly at issue are less interesting for our purposes than are the
decisions of the Court that used the Soviet Union as a negative model 
and when there was nothing about communism or the Soviet Union itself in
the facts of the case. These not-directly-Soviet cases are pure cases of cross-
constitutional influence, where what are taken as the persistent political insti-
tutions of another regime—its constitutional understandings—provide a
negative model for the U.S. We can see a number of examples, strewn across
many very different areas of constitutional doctrine, where the Court, as a
result of invoking the negative model of the Soviet Union, attempted to do the
opposite of what the negative model did.
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38 Id. at 510–11 (emphasis added).

39 As conspiracy law has developed, it is usually necessary to demonstrate that there has been at
least one “overt act” committed as part of the conspiracy, to distinguish it from mere advocacy
within the boundaries of freedom of speech and freedom of association. The Supreme Court’s
analysis of the facts in Dennis found that the existence of the conspiracy itself was enough of
a danger without any further concrete evidence of actual steps taken in the defendants’ 
specific case. The likelihood of action was given by the international context, and the general
threat that the Soviet Union, with its contrary views of the proper forms of government, posed.

40 Dennis, 341 U.S. at 591 (Justice Douglas, dissenting).
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Quite a few cases interpreting the Fourth and Fifth Amendments to the U.S.
Constitution invoke the Soviet Union (and in some 1940s cases, Nazi
Germany) as a negative model. In Ashcraft v. Tennessee,41 for example, the
Court was called upon to decide whether a confession made by a suspect who
had been questioned for thirty-six straight hours was voluntary. The case did not
involve a communist or a Nazi; it was a garden-variety American criminal 
procedure case. In holding that the confession was coerced, Justice Hugo Black
did not mention the negative models by name. In 1944, the references were clear:

The Constitution of the United States stands as a bar against the convic-
tion of any individual in an American court by means of a coerced con-
fession. There have been, and are now, certain foreign nations with
governments dedicated to an opposite policy: governments which convict
individuals with testimony obtained by police organizations possessed of
an unrestrained power to seize persons suspected of crimes against the
state, hold them in secret custody, and wring from them confessions by
physical or mental torture. So long as the Constitution remains the basic
law of our Republic, America will not have that kind of government.42

If America is to do the opposite of what these bad governments do, then the Court
should hold that this confession was coerced. Which is precisely what it did.

Justice Douglas, concurring in a decision that struck down a New York
statute authorizing electronic eavesdropping two decades later, was also inter-
ested in understanding the American practice as the opposite of bad foreign
(i.e., Soviet) conduct. He wrote that the statute in question would only be 
constitutional if the Constitution were amended, but

that would take us closer to the ideological group we profess to despise.
Until the amending process ushers us into that kind of totalitarian
regime, I would adhere to the protection of privacy which the Fourth
Amendment, fashioned in Congress and submitted to the people, was
designed to afford the individual.43

In fact, Justices Black and Douglas more than once justified their opinions
(often dissents) in criminal procedure cases with passing negative 
references to the Soviet Union.44 So did Justice John Paul Stevens in a dissent
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41 322 U.S. 143 (1944).

42 Id. at 155 (footnote omitted). For a fuller discussion of this decision and its motivation, 
see Raymond, supra note 36, at 1208 nn.65–67.

43 Berger v. New York, 388 U.S. 41, 67–68 (1967) (Justice Douglas, concurring).

44 For example, dissenting in Gallegos v. Nebraska, 342 U.S. 55, 74–75 (1951), Justice Black wrote:

There are countries where arbitrary arrests like this, followed by secret imprisonment and
systematic questioning until confessions are obtained, are still recognized and permissible
legal procedures. . . . My own belief is that only by departure from the Constitution as 
properly interpreted can America tolerate such practices [citations omitted].
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from a case that upheld an Illinois statute permitting involuntary commitment
in mental hospitals on the basis of admissions by the patient. Justice Stevens,
in his dissenting opinion, quoted an Amnesty International report on the
abuses of psychiatry in the Soviet Union as a justification for his view that
involuntary confinement in the U.S. posed special dangers.45 Justice Thurgood
Marshall’s ringing dissent from a decision to find constitutionally unproblem-
atic the search of bus passengers not suspected of any specific crime included
the following:

The evidence in this cause has evoked images of other days, under 
other flags, when no man traveled his nation’s roads or railways without
fear of unwarranted interruption. . . . The spectre of American 
citizens being asked, by badge-wielding police, for identification, 
travel papers—in short a raison d’etre—is foreign to any fair reading of
the Constitution, and its guarantee of human liberties. This is not
Hitler’s Berlin, nor Stalin’s Moscow, nor is it white supremacist South
Africa.46

But the Soviet Union did not appear just in dissents. Justice Arthur J.
Goldberg, writing for the majority in Escobedo v. Illinois,47 observed that “Our
Constitution, unlike some others, strikes the balance in favor of the right of the
accused to be advised by his lawyer of his privilege against self-incrimination.”48

He then added in his footnotes that the Soviet criminal code did not allow a
lawyer to be present during interrogation and further cited the U.S. Congress’s
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In a footnote supporting his assertion that there were countries where arbitrary arrests 
happened, Justice Black cited a Saturday Evening Post article called I Was Stalin’s Prisoner. 
See Raymond, supra note 36, at 1219 n.96.

And in United States v. White, 401 U.S. 745, 764–65 (1971), Justice Douglas dissented from the
Court’s decision upholding the constitutionality of using an informant with a wire to transmit
conversations with the target of a criminal probe, noting:

I can imagine nothing that has a more chilling effect on people speaking their minds 
and expressing their views on important matters. The advocates of that regime should
spend some time in totalitarian countries and learn firsthand the kind of regime they are
creating here.

45 Allen v. Illinois, 478 U.S. 364 (1986) at 383, n.19. For a discussion of this case, see Raymond,
supra note 36, at 1224 n.112.

46 Florida v. Bostick, 501 U.S. 443 (1991) (Justice Marshall, dissenting). As Margaret Raymond
points out, “This language enjoyed a long journey to Justice Marshall’s dissent. The words were
first used by the trial court, were then quoted by the Florida District Court of Appeal in Florida v.
Kerwick, 512 So. 2d 347, 348–49 (Fla. Dist. Ct. App. 1987), and then repeated again by the Florida
Supreme Court in Bostick v. State, 554 So. 2d 1153, 1158 (Fla. 1989), rev’d, 501 U.S. 429 (1991),
before Justice Marshall recited them.” Raymond, supra note 36, at 1222 n.106.

47 378 U.S. 478 (1964).

48 Id. at 488–89.
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analysis of Nikita Khrushchev’s report to the Twentieth Communist Party
Congress in 1956 concerning confessions obtained during the Stalinist
purges.49

It is not just in the area of criminal procedure where the anti-Soviet 
(and sometimes anti-Nazi) comparison has shaped American constitutional
law, however.50 How else can we understand, for example, the flag salute
cases? In 1940, the Gobitis children were told that they had to salute the flag,
despite their religious beliefs.51 But by 1943, flag saluting could no longer be
required.52 The difference? The negative examples of Nazism and Stalinism
had coalesced into a conception of totalitarianism, which had to be strongly
resisted by the U.S. As Justice Robert Jackson wrote in Barnette:

Struggles to coerce uniformity of sentiment in support of some end
thought essential to their time and country have been waged by many
good as well as by evil men. . . . [The] [u]ltimate futility of such attempts
to compel coherence is the lesson of every such effort from the Roman
drive to stamp out Christianity as a disturber of its pagan unity, the
Inquisition, as a means to religious and dynastic unity, the Siberian
exiles as a means to Russian unity, down to the fast failing efforts of our
present totalitarian enemies. Those who begin coercive elimination of
dissent soon find themselves exterminating dissenters.53

Against the negative model of totalitarianism, what was at stake in requiring
the flag salute seems to have changed in just three years. The Court may not
have “borrowed” a positive model of what a constitution should be from 
elsewhere, but the negative model was very much present in their thinking and
probably decisive in their judgment.54

The Soviet influence on the American Constitution extends significantly
beyond these sorts of illuminating citations in the decisions of the Court. This
influence has pervaded important elements of the constitutional structure of
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49 Id. at 488 n.9, 490 n.11.

50 In trying to assess the prevalence of anti-Soviet images in federal court decisions, I thought 
I would check references to GEORGE ORWELL, 1984 (Harcourt, Brace 1949), a novel clearly meant to
be a critique of Stalinism. LEXIS helpfully told me that, among federal court decisions issued since
the novel was published in 1949, there would be more than 1000 references and so it stopped my
search. Orwell’s 1984 has been cited only three times in U.S. Supreme Court opinions, however, and
always in dissent. Florida v. Riley, 488 U.S. 445, 466 (1989); United Steelworkers v. Weber, 443 U.S.
193, 219–20 (1979); and Dalia v. United States, 441 U.S. 238, 272 (1979).

51 Minersville Sch. Dist. v. Gobitis, 310 U.S. 586 (1940).

52 W.Va. State Bd. of Educ. v. Barnette, 319 U.S. 624 (1943).

53 Id. at 640–41.

54 As Richard Primus points out, it was also no doubt relevant that the particular flag salute at
stake in Barnette looked a great deal like Hitler’s salute. This had been noted in an amicus brief filed
by the PTA, the Boy and Girl Scouts, and the Red Cross. See Primus, supra note 36, at 437–40 n.96.
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American domestic and foreign policy for more than a half century. Two 
areas stand out: the federal government’s support of civil rights for African-
Americans and the development of the “national security constitution.”

As Mary Dudziak’s book Cold War Civil Rights shows,55 the efforts of
successive American presidents to support (and to be seen supporting) civil rights
for African Americans could be attributed to the propaganda battle that emerged
in the Cold War between the Soviet Union and the United States. The Soviet Union
accused America of treating African-Americans badly; stung by the criticism,
presidents from Truman through Johnson made civil rights a centerpiece of
domestic policy at least in part to prove the Soviets wrong. Of course, some of the
support for African-American civil rights may have been high-minded and not
just for narrow political gain in the high-stakes game of the Cold War. But as
Dudziak shows, a great deal of presidential support for civil rights was calculated
to avoid criticism abroad, and also to win the hearts and minds of people all over
the world who saw a meaningful (and not obvious) choice between the Soviet
Union and the United States as the battle lines were drawn in the Cold War. This
period was also a time of decolonialization; many of the Cold War’s proxy fights
were eventually to be waged on the territories of these former colonial states. It
mattered that the United States was willing to defend the interests of people of
color, who were dominant populations in these newly liberated states. What
America did with the “race problem” was vitally important to the success of
American foreign policy in winning over more allies than could the Soviet Union.

The Truman and then Eisenhower Justice Departments campaigned for
change in the status of African-Americans by joining as amicus in the most
prominent civil rights cases of their day. The Justice Department brief filed in
Shelley v. Kraemer56 said that restrictive covenants raised a federal interest
because they made it more difficult for the government “in doing its duty in the
fields of public health, housing, home finance and in the conduct of foreign
affairs.” The brief continued that “the United States has been embarrassed in
the conduct of foreign relations by acts of discrimination taking place in this
country.”57 In a number of well-known civil rights cases, Henderson v. United
States,58 McLaurin v. Oklahoma State Regents for Higher Education,59 Sweatt v.
Painter,60 Bolling v. Sharpe,61 and Brown v. Board of Education,62 the Justice
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55 DUDZIAK, supra note 36.

56 334 U.S. 1 (1948).

57 See DUDZIAK supra note 36, at 91–92.

58 339 U.S. 816 (1950).

59 339 U.S. 637 (1950).

60 339 U.S. 629 (1950).

61 347 U.S. 497 (1954).

62 347 U.S. 483 (1954).
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Department kept filing briefs, all the while arguing that equality in race relations
was necessary for the successful conduct of American foreign policy and for
realizing the promise of American democracy both at home and abroad. In its
amicus brief in Brown, the Justice Department quoted at length from Dean
Acheson, then secretary of state:

[D]uring the past six years, the damage to our foreign relations attributable
to [race discrimination] has become progressively greater. The United
States is under constant attack in the foreign press, over the foreign
radio, and in such international bodies as the United Nations because of
various practices of discrimination against minority groups in this coun-
try. As might be expected, Soviet spokesmen regularly exploit this situa-
tion in propaganda against the United States . . . [propaganda] which
reaches all corners of the world. . . . [R]acial discrimination in the United
States remains a source of constant embarrassment to this Government
in the day-to-day conduct of its foreign relations; and it jeopardizes the
effective maintenance of its moral leadership of the free and democratic
nations of the world.63

Clearly, for the Justice Department, achieving racial equality was not only 
a matter of domestic policy but of foreign policy as well. The American
Constitution needed to be called upon to show the Soviet Union that the United
States was not what the Soviets said it was.

While the Supreme Court made no mention of this Soviet-oriented ration-
ale in its race decisions of the early 1950s, the Supreme Court nonetheless
sided with the Justice Department over and over again. Given that the Court
had many other cases before it in which the menace of communism was made
extremely visible (either in the Smith Act or Subversive Activities Control
Board prosecutions or by implicit or explicit negative examples in the other
cases I have noted above), it would not be surprising if the Court had at least,
in part, Cold War motives for deciding as it did.64

If the civil rights cases can be characterized by frequent appeals to foreign
policy on the part of the government and silence in the Court in its decisions
about whether foreign policy had made any difference, then a different sort of
judicial silence characterized the victory of Soviet influence on the American
Constitution in the area of executive power with respect to foreign policy itself.
After World War II, one might have expected the U.S. to step down its 
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63 See DUDZIAK, supra note 36, at 100–1.

64 The argument of Dudziak’s book, bolstered with impressive evidence, is that the Cold War 
motivations for federal government support of the civil rights movement and the federalization 
of antidiscrimination law were critical to the growing understanding of what the federal
Constitution meant in the executive branch. The Court did not disappoint them in providing a 
judicial imprimatur for their vision even if it did not explicitly adopt their reasoning for wanting 
a liberal result in the civil rights cases.
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war-ready military and return the government to the more open processes of
peacetime governance. But of course, the opposite happened. The onset of the
Cold War almost immediately after the Second World War had ended created a
constitutionally unfamiliar situation—a state of potentially permanent emer-
gency that did not rise to the level of a full-blown “hot” war. The long-term
challenge of the new condition of perpetual war-readiness turned the previ-
ous, occasional adjustments of the American constitutional order at times of
crisis into a more enduring trait of constitutional character, something that
was less a situational response than a permanent tendency of institutions. The
concentration of power in the executive in a growing number of areas was, 
of course, a response to the Soviet threat.

The national security apparatus developed to deal with the Cold War pulled
the constitutional processes of making defense and foreign policy sharply
toward the executive branch, insulating both from congressional power sharing.
In wartime, executives in most systems of government generally wield more
power than they do in peacetime; widespread discussion of force buildups or
battle plans is not only too cumbersome to be timely but potentially full of dan-
ger to the success of the plans. Temporary executive aggrandizement in times
of war is a constitutional commonplace. But the Cold War made being on a
war footing a long-term state of affairs, and the centralization of defense and
foreign policy power in the executive branch became routinized in the consti-
tutional order of the United States. On this score, the courts largely remained
silent, content to believe that this reorganization of constitutional responsib-
ility was none of their business. (Besides, it is unclear who would have 
had standing to bring the constitutional case on many of these points.)

Not that the American Constitution seems to have designed things this way.
Defense and foreign policy powers in the text of the original Constitution reside
jointly with the Congress and the president. Only Congress can declare a war;
only the president is commander-in-chief. Presidents “receive Ambassadors”
(and therefore conduct diplomatic relations) but only the Congress can appro-
priate money for foreign assistance or military action. Presidents can negotiate
treaties, but they then have to be ratified by the Senate. Before the Cold War,
many of these previously joint responsibilities had started to devolve more
clearly into the president’s portfolio.65 And in general, of course, power flowed
to the executive in times of declared war, and presidents had a tendency to
want to hold onto those powers after the wars were over. One can even spot a
long-term trend toward executive centralization before the Cold War began.66

But it was not until the onset of the Cold War that the president’s powers to
dominate foreign and defense policy were decisively carved into law, carried
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65 See, e.g., KOH, supra note 36; Paul, supra note 36. Paul, in particular, focuses on the move away
from full-blown treaties to executive agreements even before the onset of the Cold War, though of
course the process was massively speeded up during the period of response to Soviet threat.

66 Paul, supra note 36.
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out in the daily routinized practices of government, and jealously guarded by
presidents with the blessings of courts against all encroachments from
Congress.

What was special about the Cold War? As the Soviet Union emerged in the
view of the U.S. as a major threat after World War II, the foreign policy, 
military, and intelligence functions of the U.S. government were reorganized
even though the country was technically at peace. Much of the rationale 
for the reorganization came from the fact that the Soviet Union possessed
nuclear weapons, which could create devastation on a massive scale on virtu-
ally no notice. And this created support for concentrating immediate powers 
of intelligence gathering and military response in the president. If America
could be attacked and destroyed on less than an hour’s notice, constitu-
tional processes of consultation and power sharing had to be radically 
limited.

The 1947 National Security Act took what had been scattered military
intelligence units in the separate branches of the American armed forces and
unified them into one centralized intelligence agency (the Central Intelligence
Agency) within the executive branch.67 It also converted the Department of
War into the Department of Defense, an admission that this department would
be as necessary in a time of “false peace” as in a time of active war.68 The act
unified the various branches of the military into a single command headed by
the Joint Chiefs of Staff, reporting to the president. And it created the National
Security Council, a body accountable to no one but the president, designed to
advise the president on a regular basis about international threats.

Although the 1947 National Security Act was enacted by the Congress, the
law said little or nothing about Congress’s role in defense or foreign policy.
Instead, the Act created a series of structures that enabled the president to
exercise additional, far-reaching powers through a newly unified and stream-
lined bureaucracy entirely at his command. These structures put the president
at the center of the foreign policy web, and it also freed him from having to
work with Congress in making major foreign policy decisions. Because of the
nuclear threat, the president needed to have fast and complete control over the
capacity to detect and respond to danger, the explanation went. But the insti-
tutional changes made as the Cold War commenced became as permanent as
the nuclear threat itself.

The sense of danger and the appropriate response at the time was expressed
well by Clinton Rossiter in an influential book called Constitutional Dictatorship,
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67 In looking at the scope and scale of the 1947 National Security Act in comparative perspective,
it is a wonder that it was not considered an appropriate topic for a constitutional amendment
instead of an ordinary statute. This, to my mind, provides strong support for Bruce Ackerman’s
thesis that the American Constitution can be effectively amended without going through the 
article V amendment process. See BRUCE ACKERMAN, WE THE PEOPLE (Belknap Press 1991).

68 See KOH, supra note 36, at 102.
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published in 1948:

The steady increase in executive power is unquestionably a cause for
worry, but so too is the steady increase in the magnitude and complexity
of the problems the President has been called upon by the American 
people to solve in their behalf. They still have more to fear from the 
ravages of depression, rebellion, and especially atomic war than they do
from whatever decisive actions may issue from the White House in an
attempt to put any such future crises to rout . . . [I]t is not too much to say
that the destiny of this nation in the Atomic Age will rest in the capacity
of the Presidency as an institution of constitutional dictatorship.69

Strong language. But given the sense of tremendous fear and uncertainty
about the safety of America that seemed to come with the beginning of the
Cold War, Congress abdicated its power to jointly control foreign policy, and the
president eagerly accepted this new responsibility. The move was supported
not only by strong anticommunists in Congress but also by liberals for the 
historically contingent reason that Presidents Truman and Eisenhower were
far less inclined toward domestic witch-hunts and intemperate rhetoric than
were those who controlled Congress at the time.70

When aggressive presidential actions started to be challenged in the courts,
the courts typically looked the other way. The exception is Youngstown Sheet &
Tube Co. v. Sawyer, 343 U.S. 579, 635 (1952) in which the Supreme Court held
unconstitutional President Truman’s seizure of American steel mills in order
to ensure that they kept steel coming for his war effort in Korea. But that was
a case that blurred the boundary between domestic and international action
of the president. In cases of “pure” foreign policy, the courts stayed away from
second-guessing the current constitutional arrangements. More typical was
the response of American courts at all levels to various attempts, both by ordin-
ary citizens and by members of Congress, to stop the Vietnam War, which had
been continued by successive presidents without a formal declaration of war
from Congress and in the face of growing popular objection. Courts either
denied that those who challenged the war were the proper parties to raise the
issue or, failing that, declared that the war was a “political question” that the
courts were not competent to decide.71

The legacy of these developments is that American presidents have very 
few constraints when it comes to developing and carrying out foreign policy—
whether military or diplomatic—outside the borders of the United States.
There are only slightly more constraints on the president’s powers in domestic
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69 CLINTON ROSSITER, CONSTITUTIONAL DICTATORSHIP: CRISIS GOVERNMENT IN THE MODERN DEMOCRACIES

308–9 (Princeton Univ. Press 1948).

70 Paul supra note 36, at 702.

71 See id. at 714–15 for a more complete account of the various ways courts have avoided deciding
on questions of foreign or defense policy.
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matters where they strongly implicate foreign policy.72 The combined efforts of
the Defense Department, the Joint Chiefs, the unified American military, the
National Security Council, the CIA, and the State Department are all in the
president’s hands with very little opportunity for constitutional check from
elsewhere. And that whole concentrated structure, evading the usual “checks
and balances” built into most other areas of policy (and even into foreign
affairs before the Cold War), was very much a response to the Soviet threat.

In looking over the entire influence of the Soviet Union on American con-
stitutional law, it is clear that this effect is substantial—far more substantial, 
in fact—than any “positive borrowing” one can find. U.S. constitutional 
structures were hardened against the Soviet threat and so developed a sort of
intolerant, undemocratic imperviousness as a reaction against the fear that
the Soviet threat created. In the cases involving actual communists in court,
the Supreme Court (and other courts as well) responded harshly, sharply 
limiting free speech, the right of association, and some criminal defense 
protections in ways that were not limited just to communists but that became
available for use in prosecuting other domestic threats. In the area of foreign
policy, one sees very little court involvement, but that is part of the larger proj-
ect to keep intelligence, military operations, and foreign policy cabined within
the executive branch. This, too, is not a communist-specific change, though it
was inspired by the communist threat—and the effects of this response to the
Soviet Union linger.

These constitutional responses can be seen in America’s present war on 
terrorism in which the president, emboldened by Cold War–vetted powers, has
decided to create a shadow government outside Washington in the event of
emergencies (and this government has no legislative or judicial branch); 
to commit military forces to a variety of overseas conflicts (even if there is no 
evidence connecting the new targets to the congressional mandate to do 
whatever was necessary to find those responsible for the terrorist attack of
September 11, 2002); to round up alien suspects at home without the usual
criminal process guarantees (on the theory that treatment of aliens is a pres-
idential prerogative, not subject to the review that citizen detentions would
face); and to take advantage of Cold War–era structures for increasing surveil-
lance of those living in the U.S. (through the recent legislative extension of
FISA warrants to a broader class of activities). The constitutional changes
wrought by the Cold War have shown themselves to be available for any other
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72 See, e.g., the cases that hold that the president or attorney general do not need warrants to con-
duct electronic surveillance if the electronic surveillance is conducted to detect espionage. See
Paul, supra note 36, at 676 n.17, where he cites United States v. Clay, 430 F.2d 165 (5th Cir, 1970),
rev’d. 403 U.S. 698 (1971) (president may authorize electronic surveillance); United States v. Truong
Dinh Hung, 629 F.2d 908 (4th Cir. 1980) (reasonable warrantless searches and surveillances are
justified in preliminary espionage investigations); United States v. Butenko, 318 F. Supp. 66, 71–73
(D.N.J. 1970), aff ’d, 494 F.2d 593 (3rd Cir. 1974) (attorney general may conduct telephone sur-
veillance in an espionage investigation).

Icon-22.qxd  3/10/03  4:35 PM  Page 323



threat that comes along. In this present war on terrorism, it is clearer than ever
that we live under a Cold War Constitution.

But there is also another side to the influence of the Soviet Union on
American constitutional law, and that consists of the campaign for equal
rights as well as the judicial mentions (all too often in dissents) that America
should live up to its stated commitments to liberty, equality, and democratic
values precisely to prove itself different from the Soviet Union. The remnants of
that aspect of the Cold War response are rather tattered, in part because as the
overt threat of the Cold War subsided, so did these sorts of references to the
Soviet Union in the case law. But there are still some effects to be seen. And
under the negative model of al Qaeda, the idea of using a negative model to
sharply contrast America’s strengths may be revived.

What I have tried to show is that America has been quite massively 
influenced by cross-constitutional influences, perhaps even more strongly in
the postwar period than at any other moment in American history. In fact, 
I am not at all sure that East-Central Europe, South Africa, or Japan really have
taken to heart more comparative influences than has the U.S. If one only looks
at “constitutional borrowings,” however, it will be easy to miss the point that
some of the most important influences in the world-constitutional mix occur
when one country tries to differentiate itself from another instead of trying to
emulate it.

To see some of the huge influences of cross-constitutionality, then, it is not
enough to imagine that only positive models are followed. Of course, in many
circumstances they are, and the world industry in constitutional drafting in
the postwar era reveals many such positive transfers of ideas. But every coun-
try, and every constitution, also defines itself crucially in terms of models that
are not just not chosen but positively rejected. Aversion plays a major role 
in the construction of constitutions and the maintenance of constitutional
traditions, even in the most apparently insular constitutional regimes. 
We ignore aversive constitutionalism at a high price if we want to understand
the ongoing dynamics of constitutional government.
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