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What’s so weak about “weak-
form review”? The case of  the 
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Mark Tushnet’s distinction between “strong-form” and “weak-form” review has become an 
enormously influential way of  characterizing, and then distinguishing between, the US sys-
tem of  rights-protection on the one hand, and that which exists in Canada, the UK and New 
Zealand on the other. The aim of  this article is to subject this distinction to probing analysis, in 
part by seeing how it fares when applied to the United Kingdom. I will argue that if  we look at 
the UK system through the lens of  this distinction, we risk distorting and misunderstanding 
some of  its key features. This analysis is then used as a springboard to reflect on some broader 
problems and instabilities inherent in the distinction which, in turn, cast doubt on the useful-
ness of  the distinction as a meaningful typological tool in comparative constitutional law.

1. Introduction
In recent comparative constitutional law, there has been a surge of  interest in the 
constitutional developments which have occurred in Canada, New Zealand, and the 
United Kingdom.1 Many scholars have grouped these countries together, arguing 
that their bills of  rights instantiate a “new model of  constitutionalism” which has 
been variously described as “the new Commonwealth model,”2 “the parliamentary 
model,”3 the “hybrid approach,”4 or “weak-form review.”5 No matter which label is 

1 There has also been interest in the Australian Capital Territory (ACT) and the Australian State of  
Victoria. See further Stephen Gardbaum, the new Commonwealth model of ConStitutionaliSm: theory and 
praCtiCe (2013); Janet L. Hiebert, Constitutional Experimentation: Rethinking How a Bill of  Rights Functions, 
in Comparative ConStitutional law 298 (Rosalind Dixon & Tom Ginsburg eds., 2011).

2 Stephen Gardbaum, The New Commonwealth Model of  Constitutionalism, 49 am. J. Comp. l. 707, 707 (2001).
3 Janet L.  Hiebert, Parliamentary Bills of  Rights: An Alternative Model?, 69(1) mod. l.  rev. 7, 9 (2006); 

Janet L. Hiebert, New Constitutional Ideas: Can New Parliamentary Models Resist Judicial Dominance When 
Interpreting Rights?, 82 tex. l. rev. 1963 (2004).

4 Jeffrey Goldsworthy, Homogenising Constitutions, 23(3) oxford J. leGal SCi. 483 (2003).
5 mark tuShnet, weak CourtS, StronG riGhtS (2008).
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used, all scholars agree that the distinctive feature of  these bills of  rights is that while 
they enhance the powers of  the courts to protect rights, they nonetheless allow the 
elected branches of  government to have a greater input into decisions about rights.6 
As Stephen Gardbaum has put it, the new model of  constitutionalism “decouples 
judicial review from judicial supremacy by empowering the legislature to have the 
final word.”7 This “de-coupling” is achieved in various ways. For example, while the 
Canadian Charter of  Rights and Freedoms gives the courts the power to strike down 
legislation which violates Charter rights, § 33 enables the legislature to legislate “not-
withstanding” those rights.8 In the UK, the courts are empowered to make a declara-
tion that legislation violates rights, but this declaration has no impact on the validity 
or effect of  the legislation under scrutiny and places no legal obligation on Parliament 
to change the law.9 Both of  these mechanisms allow for some form of  legislative dis-
sent from judicial rulings.10 They seem to give the legislature (rather than the courts) 
the last word on questions about rights.

The focus of  this article will be on one single jurisdiction (the United Kingdom) and 
one way of  conceptualizing that system, namely, the idea suggested by Mark Tushnet 
that it is an instance of  “weak-form” rather than “strong-form review.”11 Mark 
Tushnet’s distinction has become an enormously influential way of  characterizing, 
and then distinguishing between, the US system of  rights-protection on the one hand, 
and that which exists in Canada, the UK, and New Zealand on the other.12 The typol-
ogy is now used to characterize many other systems13 and has become a common-
place descriptor in comparative constitutional law scholarship. The aim of  this article 
is threefold. The first is to explicate the legal and political dynamics surrounding the 
operation of  the UK Human Rights Act (HRA). The second is to show that if  we look 
at the UK system through the lens of  the distinction between strong-form and weak-
form review, we risk distorting and misunderstanding some of  the key features of  that 

6 Hiebert, Parliamentary Bills, supra note 3, at 13; Christine Bateup, Reassessing the Dialogic Possibilities of  
Weak Form Bills of  Rights, 32 haStinGS int’l & Comp. l. rev. 529, 534 (2009); Alison L. Young, Is Dialogue 
Working under the Human Rights Act 1998?, publiC L. 773 [2011].

7 Gardbaum, supra note 2, 709.
8 Tsvi Kahana, Understanding the Notwithstanding Mechanism, 52 u. toronto l.J. 221, 221 (2002).
9 Human Rights Act, 1998, c. 42, § 4 (U.K.).
10 Hiebert, supra note 1, 304.
11 tuShnet, supra note 5, 27.
12 Hiebert, Parliamentary Bills, supra note 3; Gardbaum, supra note 1; Sujit Choudhry, The Commonwealth 

Constitutional Model or Models?, 11 int’l J. ConSt. l. 1094 (2013); James B. Kelly & Matthew A. Hennigar, 
The Canadian Charter of  Rights and the Minister of  Justice: Weak-form Review within a Constitutional Charter 
of  Rights, 10(1) int’l J.  ConSt. l. 35 (2012); Rosalind Dixon, Weak Form Judicial Review and American 
Exceptionalism, 32(3) oxford J. leGal SCi. 487 (2012).

13 See, e.g., Juha Lavapuro, Tuomas Ojanen, & Martin Scheinin, Rights-based Constitutionalism in Finland 
and the development of  pluralist constitutional review, 9(2) int’l J. ConSt. l. 505 (2011); Ran Hirschl, The 
Nordic Counternarrative: Democracy, Human Development and Judicial Review, 9(2) int’l J. ConSt. l. 449, 451 
(2011); Madhav Khosla, Making Social Rights Conditional: Lessons from India, 8(4) int’l J. ConSt. l. 739, 
759 et seq. (2010); Rivka Weill, Hybrid Constitutionalism: The Israeli Case for Judicial Review and Why We 
should Care, 30(2) berkeley J. int’l l. 349 (2012); Kelly & Hennigar, supra note 12; Adrienne Stone, Judicial 
Review Without Rights: Some Problems for the Democratic Legitimacy of  Structural Judicial Review, 28 oxford 
J. leGal SCi. 1, 30–32 (2008).
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system. The third is to put the distinction between strong-form and weak-form review 
under a probing analytical spotlight.

I will identify three main limitations of  the distinction, all of  which are interre-
lated. First, it focuses too narrowly on the formal features of  the constitutional design, 
detached from how those features operate in practice. Second, it cashes out the metric 
of  strength using the crude idea of  institutional “displacement” (and the related idea of  
which institution has the “last word” on rights questions), thus obscuring and under-
playing the important role of  other devices and techniques which judges use in consti-
tutional judicial review. Finally, I will argue that there is an inherent instability in the 
way the distinction is made out, because Tushnet uses it both as a typology of  different 
systems of  review and to refer to various devices and techniques which are shared across 
strong-form and weak-form systems alike. I will argue that this undercuts the usefulness 
of  the distinction as a meaningful typological tool for comparative constitutional law 
and reveals tensions in Tushnet’s approach to classification of  different systems.

The article will proceed in the following way. Section 2 will sketch out the central 
features of  Tushnet’s distinction between strong-form and weak-form review. Section 
3 will provide an overview of  the system of  rights-protection under the UK Human 
Rights Act 1998. Section 4 will examine the way in which Tushnet applies the distinc-
tion to the UK system. Finally, Section 5 contains a critical analysis of  the distinction 
itself, highlighting some of  its limitations and instabilities both as a typological tool for 
comparative constitutional law and as a way of  understanding the nature of  constitu-
tional judicial review more generally.

2. The strong-form/weak-form distinction examined
Mark Tushnet introduced the distinction between strong-form and weak-form review 
as a way of  illuminating the contrast between US-style judicial review on the one hand, 
and the system of  rights-protection in the UK, Canada, and New Zealand on the other.14 
The nomenclature of  the distinction suggests that we should distinguish between these 
systems along the dual dimensions of  strength and form. How are these two dimensions 
specified? This question is harder to answer than one might think, because there is some 
shift of  emphasis across Tushnet’s voluminous writings on the subject.15 Nonetheless, 
the central elements which go to make up the “basic distinction”16 are relatively clear.

14 Mark V. Tushnet, New Forms of  Judicial Review and the Persistence of  Rights- and Democracy-Based Worries, 
38 wake foreSt l. rev. 813, 837 (2003).

15 Id.; Mark Tushnet, Judicial Activism or Restraint in a Section 33 World, 52 u. toronto l.J. 89 (2002); Mark 
Tushnet, Alternative Forms of  Judicial Review, 101 miCh. l. rev. 2781 (2003); Mark Tushnet, Forms of  
Judicial Review as Expressions of  Constitutional Patriotism, 22 law & phil. 353 (2003); Mark Tushnet, Weak-
Form Judicial Review: Its Implications for Legislatures, 2 N.Z. J. publiC & int’l L. 7 (2004); Mark Tushnet, 
Social Welfare Rights and the Forms of  Judicial Review, 82 Tex. L. Rev. 1894 (2004); Mark Tushnet, Weak-
Form Judicial Review and “Core” Civil Liberties, 41 harv. C. r.- C.l. l. rev. 1 (2006); tuShnet, supra note 5; 
Mark Tushnet, The Rise of  Weak-form Judicial Review, in Comparative ConStitutional law, supra note 1, 321; 
Mark Tushnet & Rosalind Dixon, Weak-form Review and its Constitutional Relatives: An Asian Perspective, in 
Comparative ConStitutional law in aSia 102 (Rosalind Dixon & Tom Ginsburg eds., 2014).

16 Tushnet, Alternative Forms, supra note 15, 2782.
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According to Tushnet, “strong-form review is a system in which judicial interpreta-
tions of  the Constitution are final and unrevisable by ordinary legislative majorities.”17 
In many of  his writings, Tushnet treats the US system as an archetype or paradigm of  
strong-form review.18 Thus, he states:

In systems with strong-form judicial review, of  which the United States is usually taken to be 
representative, the constitutional court has the power to invalidate primary legislation, and 
legislative responses to such invalidations are made quite difficult.19

Tushnet suggests that there might be different variants of  strong-form review,20 but 
argues that there is one key feature which unites all the variants, namely, that the 
courts have “normative finality” over the legislature on questions of  rights.21 Under 
strong-form review, the courts can “displace”22 legislative decisions about rights, in a 
situation where that displacement is “conclusive” or “final.”23 As he puts it: “strong-
form review insists that the courts’ reasonable constitutional interpretations prevail 
over the legislatures’ reasonable ones.”24

By contrast, the central characteristic of  weak-form review is that “courts assess 
legislation against constitutional norms, but do not have the final word on whether 
statutes comply with those norms.”25 As he puts it:

Weak-form systems of  judicial review provide an opportunity for judicial oversight of  legisla-
tion without displacing the ultimate power of  legislatures to determine public policy.26

So, we might say that whereas under strong-form review, the courts can displace the 
legislature (in a way which is effectively final and unrevisable), “the mark of  weak-
form review is that ordinary legislative majorities can displace judicial interpretations 
of  the constitution in the relatively short run.”27 Rather than being final or conclusive 
or even necessarily binding on the other branches, court rulings under weak-form 
review are “expressly open to legislative revision in the short run”28 and are therefore 
“provisional.”29

17 tuShnet, supra note 5, at 33; Tushnet, Weak-Form Judicial Review and “Core”, supra note 15, at 1.
18 Tushnet, supra note 14, at 814; Tushnet, Forms of  Judicial Review as Expressions, supra note 15, at 354. See 

also Tushnet, Weak-Form Judicial Review and “Core”, supra note 15, at 1.
19 Tushnet, Judicial Activism or Restraint, supra note 15, at 89; Tushnet, The Rise of  Weak-form, supra note 15, at 321.
20 tuShnet, supra note 5, at ix–x. See also Tushnet, Weak-Form Judicial Review, supra note 15, at 1.
21 tuShnet, supra note 5, at 34. For the equation of  “strong-form review” with “final judicial review,” see Rosalind 

Dixon, The Supreme Court of  Canada, Charter Dialogue, and Deference, 47(2) oSGoode hall l.J. 235, 242.
22 See Tushnet, Social Welfare Rights, supra note 15, at 1897, 1909; Tushnet, Alternative Forms, supra note 

15, at 2786.
23 tuShnet, supra note 5, at 21.
24 Id. at 21; Tushnet, supra note 14, at 817; Tushnet, Social Welfare Rights, supra note 15, at 1909.
25 tuShnet, supra note 5, at ix; Tushnet, Weak-Form Judicial Review: Its Implications, supra note 15, at 214.
26 Tushnet, supra note 14, at 831.
27 Tushnet, Alternative Forms, supra note 15, at 2786; Tushnet, Forms of  Judicial Review as Expressions, supra 

note 15, at 369; Tushnet & Dixon, supra note 15, at 102.
28 Tushnet, supra note 14, at 823; Tushnet, Weak-Form Judicial Review and “Core”, supra note 15, at 2; 

Tushnet & Dixon, supra note 15, at 102.
29 tuShnet, supra note 5, at xi; Tushnet, Alternative Forms, supra note 15, at 2792–2793; Tushnet, The Rise 

of  Weak-form, supra note 15, at 3; Tushnet, Forms of  Judicial Review as Expressions, supra note 15, at 369.
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As with strong-form review, Tushnet suggests that weak-form review can be instan-
tiated in a number of  different ways.30 In Tushnet’s view, the weakest variant is an 
interpretive mandate which allows the courts to interpret legislation compatibly with 
constitutional norms if  at all possible.31 Another (stronger) version is a judicial power 
to “declare legislation to be inconsistent with constitutional norms, but not to enforce 
such judgments coercively against a losing party.”32 Still another is that which obtains 
in Canada, namely, a system which allows the courts to enforce its judgment coercively 
(by invalidating the legislation or relying on remedies such as mandatory injunctions 
or damages), but allows the legislature to “respond by reinstating the original legisla-
tion by some means other than a cumbersome amendment process.”33 He concludes:

Specific forms vary, but all share the characteristic that the court decision ultimately resolving 
a constitutional matter can be followed by a legislative or popular response short of  constitu-
tional amendment that differs in whole or in part with the courts’ decision.34

By characterizing weak-form review as “provisional” and subject to legislative 
response or override, it might be tempting to associate Tushnet with the view that 
weak-form review has a distinctively “dialogic” quality which is absent from strong-
form review.35 It is certainly true that Tushnet refers on occasion to the “iterative 
structure of  weak-form review”36 and he highlights the way in which “weak-form 
review purports to promote a real-time dialogue between courts and legislatures.”37 
However, he is careful not to claim that a dialogic process of  exchange between courts 
and legislatures is the exclusive property of  weak-form review. In fact, he acknowl-
edges that even in strong-form systems, some legislative response to court decisions is 
possible although it may to be more difficult to achieve.38 Thus, for Tushnet, the differ-
ence between weak- and strong-form review does not map onto a bright-line distinc-
tion between dialogic and non-dialogic review. Rather, it resides in “the relative ease or 
difficulty of  the legislative response to judicial determinations”39 and the time-frame 
within which such dialogue can occur.40

When Tushnet first introduced the distinction between strong-form and weak-form 
review, it was pitched at the level of  institutional and constitutional design.41 Thus, he 

30 tuShnet, supra note 5, at ix; Tushnet, The Rise of  Weak-form, supra note 15, at 6–8; Tushnet, Judicial 
Activism or Restraint, supra note 15, at 89.

31 Tushnet, supra note 14, at 820.
32 tuShnet, supra note 5, at ix.
33 Id. at ix.
34 Tushnet & Dixon, supra note 15, at 102.
35 On dialogue under the Canadian Charter, see Peter Hogg & Allison Bushell, The Charter Dialogue Between 

Courts and Legislatures, 35 oSGoode hall l.J. 75 (1997); kent roaCh, the Supreme Court on trial: JudiCial 
aCtiviSm or demoCratiC dialoGue (2001).

36 Mark Tushnet, Political Constitutionalism and Weak-Form Judicial Review, 14 German L.J. 2249, 2251 (2013).
37 tuShnet, supra note 5, at 43; Tushnet, Weak-Form Judicial Review and “Core,” supra note 15, at 3, 17.
38 tuShnet, supra note 5, at 33–34; Tushnet, Forms of  Judicial Review as Expressions, supra note 15, at 824.
39 Tushnet, Weak-Form Judicial Review: Its Implications, supra note 15, 215n.8; Tushnet, The Rise of  Weak-

form, supra note 15, at 5.
40 For this reason, he argues that strong-form and weak-form review should be placed “at points on a tem-

poral continuum,” see tuShnet, supra note 5, at 42.
41 Tushnet, Alternative Forms, supra note 15, at 2786.
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portrayed strong- and weak-form review as embodying different models of  constitu-
tionalism,42 which differed or varied depending on how judicial review was structured 
or institutionalized in different legal systems.43 Therefore, the “form” in “strong-
form review” refers to the way in which the powers of  the courts and legislatures are 
designed with respect to rights-protection.44

Turning to the dimension of  “strength,” Tushnet was keen to stress that strong- 
and weak-form systems do not necessarily differ either in terms of  the scope of  
review45 or the “degree to which courts are aggressive in enforcing their views of  
fundamental rights or in whether the courts defer or refuse to defer to legislative 
judgments about whether legislation is consistent with constitutional guaran-
tees.”46 He acknowledges that both the scope and intrusiveness of  review could be 
the same in strong-form and weak-form systems.47 It follows that, for Tushnet, the 
dimension of  strength follows from the dimension of  form. Strong-form review is 
strong because judicial review is structured so that courts can displace the legisla-
ture using powers which are coercive,48 conclusive,49 and unrevisable by ordinary 
legislative majorities.50 In contrast, weak-form review is weak because court deci-
sions are explicitly revisable in this way—they can be displaced by an ordinary legis-
lative majority. Thus, the strength or weakness of  both systems is cashed out largely 
in terms of  which institution can ultimately displace the other as a matter of  formal 
constitutional design. It does not depend on how interventionist or passive courts 
are in the exercise of  their reviewing role either in particular cases or with respect 
to specific issues.

As we shall see later, there is some instability in this claim and, indeed, some sug-
gestions from Tushnet himself  that constitutional traditions of  deference (either by 
the legislature to the courts or the courts to the legislatures) will have a bearing on 
the characterization of  the system as “weak-” or “strong-form.”51 Nonetheless, for 
present purposes, it suffices to note that, when stated at its highest level of  abstrac-
tion, Tushnet intends the distinction to mark out a difference in constitutional 
design, not in the intensity with which the courts’ reviewing powers are exercised. 
Let us now turn to an examination of  how this distinction looks when it is applied to 
the UK Human Rights Act 1998. This is an important inquiry, because the UK sys-
tem is often portrayed (both by Tushnet and others) as a leading example of  “weak-
form review.”

42 Tushnet, supra note 14.
43 Tushnet, Alternative Forms, supra note 15, at 2781; Tushnet, supra note 14, at 813.
44 Thus, he argues that weak-form systems of  judicial review “design the institution of  judicial review so 

that courts are necessarily restrained”: Tushnet, supra note 14, at 814n.3.
45 Tushnet, Alternative Forms, supra note 15, at 2786.
46 Tushnet, Weak-Form Judicial Review: Its Implications, supra note 15, 215.
47 Id.
48 tuShnet, supra note 5, at 228 and ix.
49 tuShnet, supra note 5, at x.
50 Tushnet, Alternative Forms, supra note 15, at 2784.
51 Tushnet, Judicial Activism or Restraint, supra note 15, at 89; Tushnet, The Rise of  Weak-form, supra note 15, 

at 321; tuShnet, supra note 5, at ix.
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3. The Human Rights Act 1998: form and function
When the Human Rights Act 1998 was being enacted, the key concern across the 
political spectrum was to find a way of  allowing judges to enforce human rights 
standards while preserving the notion of  parliamentary sovereignty.52 There was no 
political appetite for giving the courts a strike-down power on the American model.53 
The challenge was to find a way of  protecting rights, while ensuring that Parliament 
would ultimately have the “final say” in determining what the law should be.54 How 
could this be achieved? The drafters came up with a novel “compromise solution”55 
which they embedded into the HRA’s structure and design.56

The HRA contains three mechanisms designed to enhance the protection of  human 
rights in primary legislation. The first two are powers given to the courts; the third 
is a mechanism oriented towards parliamentary procedure. The powers given to the 
courts are interlinked. The first is an interpretive duty contained in § 3 HRA which 
reads: “so far as it is possible to do so, primary legislation and subordinate legisla-
tion must be read and given effect in a way which is compatible with the Convention 
rights.”57 However, if  a court decides that a rights-consistent interpretation is not 
possible, this triggers the second judicial mechanism for protecting rights, namely, 
the power to issue a “declaration of  incompatibility” under § 4 HRA. Crucially, this 
declaration “does not affect the validity, continuing operation or enforcement of  the 
provision in respect of  which it is given,”58 and is not binding on the parties to the 
proceedings in which it is made.59 It has no binding legal effect.

Turning to the impact of  the HRA on parliamentary procedure, § 19 HRA provides 
that, when introducing legislation into Parliament,60 a Minister must make (a) a state-
ment to the effect that in his view the provisions of  the Bill are compatible with the 
Convention rights (“a statement of  compatibility”); or (b) a statement to the effect that 
although he or she is unable to make a statement of  compatibility the government 
nevertheless wishes the House to proceed with the Bill. Section 19 specifically allows 
the Government to proceed with legislation even when it believes that it may violate 
Convention rights, but it obliges the Government to make such an intention explicit 

52 Fransesca Klug, Judicial Deference under the Human Rights Act 1998, eur. hum. rtS l. rev. 125 [2003]; 
Fransesca Klug, A Bill of  Rights—Do We Need One or Do We Already Have One?, publiC L. 701, 703 [2007]; 
aileen kavanaGh, ConStitutional review under the uk human riGhtS aCt 310–313 (2009).

53 lord d. irvine, human riGhtS, ConStitutional law and the development of the enGliSh leGal SyStem 98 (2003); 
Lord A. Lester, The Magnetism of  the Human Rights Act 1998, 33 viCtoria u. wellinGton l. rev. 58 (2002); 
David Feldman, The Human Rights Act 1998 and Constitutional Principles, 19 leGal Stud. 165, 169 (1999).

54 Klug, Judicial Deference, supra note 52, at 126.
55 Feldman, supra note 53, at 169; R. (Chester) v. Secretary of  State for Justice, [2013] 3 W.L.R. 1076 (S.C.) 

¶ 120 (Lord Sumption).
56 For the full text of  the Human Rights Act, see http://www.legislation.gov.uk/ukpga/1998/42/contents. 

See further Jan Van Zyl Smit, Statute Law: Interpretation and Declarations, in the impaCt of the uk human 
riGhtS aCt on private law 66 (David Hoffman ed., 2011).

57 Human Rights Act, 1998, c. 42, § 3(1) (U.K.).
58 Id. § 4(6)(a).
59 Id. § 4(6)(b).
60 This statement must be made before the Second Reading of  the Bill. See id. § 19(1).

D
ow

nloaded from
 https://academ

ic.oup.com
/icon/article/13/4/1008/2450828 by guest on 22 M

ay 2023

http://www.legislation.gov.uk/ukpga/1998/42/contents


What’s so weak about “weak-form review”? The case of  the UK Human Rights Act 1998 1015

during the passage of  the Bill through Parliament.61 Although there is no legal obliga-
tion on a proposing Minister to give reasons for the § 19 statement or even to initiate 
parliamentary debate on the issue,62 a practice has now developed whereby the gov-
ernment provides a Memorandum outlining its reasons for its views on compatibil-
ity.63 Ministers almost always make a positive statement of  compatibility. A negative 
“statement of  incompatibility” has only been made on one single occasion (in relation 
to the Communications Bill 2003), and that statute was subsequently upheld by the 
UK Supreme Court as compatible with Convention rights.64

From this brief  outline, it is easy to identify some key features which are salient for 
the distinction between strong-form and weak-form review. Most notably, there was 
a deliberate decision not to give British judges the power to strike down legislation, 
and Parliament is expressly allowed to enact legislation which seems to contravene 
Convention rights. Therefore, as a matter of  constitutional design, the HRA seems to fit 
squarely within Tushnet’s typology as an instance of  “weak-form review.” Let us now 
look at how these provisions operate in practice, in order to see whether this is a useful 
characterization. Of  crucial significance will be the question whether these mecha-
nisms succeed in fulfilling what Tushnet takes to be the underlying aim of  “weak-form 
review,” namely, to give the legislature “the last word” on issues concerning human 
rights.65 I will focus primarily on the two judicial powers and the political response to 
them, because these are the most salient features with respect to Tushnet’s distinction 
between strong-form and weak-form review. Therefore, I will not discuss the various 
practices of  “legislative rights review” which are undertaken in Parliament during 
the legislative process66 or comment on the important work carried out by the parlia-
mentary Joint Committee on Human Rights in raising awareness about rights within 
Parliament.67

3.1. Interpretation under § 3 HRA

The crucial question surrounding § 3 HRA is how far can judges go when interpreting 
legislation compatibly with Convention rights.68 The terms of  § 3 do not provide much 

61 kavanaGh, supra note 52, 12.
62 Though now following the Joint Comm. Hum. Rts., there is a practice of  providing reasons. See Murray 

Hunt, Reshaping Constitutionalism, in JudGeS, tranSition and human riGhtS 467, 473 (John Morison, Kieran 
McEvoy and Gordon Anthony eds., 2007).

63 Communications Bill, 2002–3, H.L. Bill ¶ 41.
64 Id.
65 Tushnet, Weak-Form Judicial Review and “Core”, supra note 15.
66 See further Janet L. Hiebert, Parliamentary Engagement with the Charter: Rethinking the Idea of  Legislative 

Rights Review, 58 Sup. Ct. l. rev. 87 (2012). This is sometimes referred to as “political rights review”: see 
Choudhry, supra note 12.

67 For an overview of  this issue, see Murray Hunt, The Impact of  the Human Rights Act on the Legislature: 
A Diminution of  Democracy or a New Voice for Parliament?, eur. hum. rtS. l. rev. 231 [2007]. Note that in 
contrast to Mark Tushnet, Stephen Gardbaum makes “legislative rights review” a key component of  what 
he calls “the commonwealth constitutional model”: see Gardbaum, supra note 1.

68 This meaning of  “possible” in § 3(1) of  the Human Rights Act was one of  the major preoccupations of  
the initial scholarship on the Act: see kavanaGh, supra note 52, at 25–29.
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guidance, stating simply that courts should adopt a Convention-compatible reading 
“so far as it is possible to do so.” The courts have settled on an expansive understand-
ing of  § 3 which allows them to alter the interpretation of  otherwise unambiguous 
statutory provisions. They have done so by adopting a two-stage approach to the inter-
pretive obligation, which functions in the following way.69 The first step is to estab-
lish whether the legislation, as ordinarily understood, violates Convention rights. If  
it does not, that is the end of  the matter. However, if  the courts believe that there is a 
prima facie infringement of  Convention rights, then the courts go on to see whether 
it is nonetheless possible to find a rights-consistent interpretation under § 3(1) HRA 
which could remove or “cure” the apparent incompatibility.70 At this second stage, 
the courts have held that § 3 allows them “to adopt an interpretation which linguis-
tically may appear strained. The techniques to be used will include the reading down 
of  express language in a statute but also the implication of  provisions.”71

The leading case on interpretation under § 3(1) is Ghaidan v. Mendoza.72 This case con-
cerned the rights of  a surviving same-sex partner of  a tenant to a statutory tenancy 
under the Rent Act 1977. The Rent Act granted a right of  succession to the “surviving 
spouse” of  a tenant, where “spouse” was defined as “a person who was living with the 
original tenant as his or her wife or husband.”73 The question was whether this provi-
sion applied to same-sex partners. The House of  Lords held that, as ordinarily under-
stood, the Rent Act did not apply to same-sex couples and therefore clearly violated Mr. 
Mendoza’s Convention rights.74 The next question was whether this apparent or prima 
facie infringement could be eliminated by adopting a § 3(1) interpretation. By a major-
ity of  4:1, the House of  Lords held that it could. How was this achieved? The House of  
Lords held that while the language of  the Rent Act seemed to preclude same-sex couples, 
the “social policy” underlying the Act was to give secure tenancies to couples who were 
in a stable and loving relationship and this policy could be applied equally to same-sex  
couples. In this way, the courts used § 3 to read the Rent Act compatibly with Convention 
rights, thus removing its potentially discriminatory effect on same-sex couples.75

 All judges agreed that the interpretive obligation in § 3(1) was “of  an unusual and 
far-reaching character”76 and was not confined to resolving ambiguities in the legis-
lation being interpreted in favor of  a Convention-compatible meaning.77 Giving the 
leading judgment, Lord Nicholls clarified that

69 See further kavanaGh, supra note 52, at 23–24; Conor Gearty, Reconciling Parliamentary Democracy and 
Human Rights, 118 law Q. rev. 248 (2002).

70 For an outline of  this two-stage process, see Gearty, supra note 69, at 252; kavanaGh, supra note 52, at 
23–24; R. v. A., [2002] 1 A.C. 45 (H.L.) ¶ 43 (U.K.); Sheldrake v. Director of  Public Prosecutions, [2005] 
1 A.C. 264 (H.L.) ¶¶ 27–28 (Lord Bingham) (U.K.).

71 R. v. A., [2002] 1 A.C. 45 (H.L.) ¶ 44.
72 Ghaidan v.  Mendoza, [2004] 2 A.C. 557 (H.L.) (U.K.). For a detailed analysis of  this case, see further 

kavanaGh, supra note 52, chapter 3.
73 Rent Act, 1977, c. 42, ¶ 2(1), sch. 1.
74 Ghaidan v. Mendoza, [2004] 2 A.C. 557 (H.L.) ¶ 24 (U.K.).
75 Id. ¶ 35.
76 Id. ¶ 30.
77 Id. ¶¶ 29–30 (Lord Nicholls), ¶ 44 (Lord Steyn), ¶ 119 (Lord Rodger), ¶ 67 (Lord Millett).
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even if, construed according to the ordinary principles of  interpretation, the meaning of  the 
legislation admits of  no doubt, section 3 may nonetheless require the legislation to be given a 
different meaning . . . Section 3 may require the court to depart from the legislative intention, 
that is, depart from the intention of  the Parliament which enacted the legislation. . . .78

What interpretive tools could the courts use to make legislation compliant with 
Convention rights? Lord Nicholls offered some guidance:

Section 3 enables language to be interpreted restrictively or expansively. But section 3 goes 
further than this. It is also apt to require a court to read in words which change the meaning of  
the enacted legislation, so as to make it Convention-compliant. In other words, the intention of  
Parliament in enacting section 3 was that, to an extent bounded only by what is “possible,” a 
court can modify the meaning, and hence the effect, of  primary and secondary legislation.79

Although this expansive approach to the interpretive obligation is not without its aca-
demic critics,80 it has been fully endorsed in subsequent cases and is now well settled 
in the jurisprudence. As Lord Bingham stated quite simply in R. (Al-Skeini) v. Secretary 
of  State for Defence: “section 3 provides an important tool to be used where it is nec-
essary and possible to modify domestic legislation to avoid incompatibility with the 
Convention rights protected by the Act.”81 There is now “no room for doubt”82 that 
the interpretative obligation under § 3 is “a very strong and far-reaching one, and may 
require the court to depart from the legislative intention of  Parliament.”83

Using § 3, the courts have adopted bold and creative interpretations. There have 
been a number of  cases where the courts have used § 3 to “read down” provisions 
which clearly imposed a legal burden of  proof  on the defendant, to mean that the 
defendant was only obliged to discharge an evidential burden of  proof.84 In R. 
(Hammond) v. Home Secretary,85 the House of  Lords treated a statutory provision that 
a life prisoners tariff  “is to be determined by a single judge of  the High Court without 
an oral hearing” as giving the judge a discretion to require an oral hearing where fairness 
required it in order to render it compatible with the right to a fair trial.86 In the most 
controversial case decided in the early days of  the HRA (R v. A),87 the House of  Lords 
held that a rape-shield provision enacted by Parliament just the previous year,88 which 

78 Id. ¶ 29.
79 Id. ¶ 32. For consideration of  the analogy between § 3 of  the Human Rights Act and the courts’ obligation 

under the Treaty Establishing the European Economic Community (Mar. 25, 1957, 298 U.N.T.S. 11, here-
inafter EEC Treaty) to interpret national legislation in light of  the wording and purpose of  EU Directives, see 
Abigail Schaeffer, Linking Marleasing and s.3(1) of  the Human Rights Act 1998, 10(1) JudiCial rev. 72 (2005).

80 Van Zyl Smit, supra note 56; Danny Nicol, Law and Politics after the Human Rights Act, publiC L. 722 [2006].
81 R. (Al-Skeini) v. Secretary of  State for Defence, [2008] 1 A.C. 153 (H.L.) ¶ 15 (U.K.).
82 Sheldrake v. Director of  Public Prosecutions, [2005] 1 A.C. 264 (H.L.) ¶ 28 (Lord Bingham).
83 Id.
84 See, e.g., R. v. Lambert, [2002] 2 A.C. 545 (H.L.) ¶ 22 (U.K.). In this case, the court read the words “to 

prove” under § 28(2) of  the Misuse of  Drugs Act, 1971, c. 38 (U.K.) to mean “to give sufficient evidence.”
85 R. (Hammond) v. Home Secretary, [2005] U.K.H.L. 69.
86 Criminal Justice Act, 2003, sch. 22, ¶ 1.
87 R v. A, [2002] 1 A.C. 45 (H.L.) (U.K.). For an analysis of  this and other early cases, see kavanaGh, supra 

note 52, ch. 2. See also Aileen Kavanagh, Unlocking the Human Rights Act: The “Radical” Approach to Section 
3(1) Revisited, eur. hum. rtS. l. rev. 260 [2005].

88 Youth Justice and Criminal Evidence Act, 1999, c. 23 (U.K.).
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severely curbed judicial discretion to admit sexual history evidence of  the complain-
ant in rape trials (including sexual history evidence with the accused), violated the 
accused’s right to a fair trial. Although the relevant statutory provision was extremely 
detailed and clearly excluded the admissibility of  such evidence (indeed was enacted 
specifically in order to curb judicial discretion to admit such evidence),89 the court 
read an entire subsection into the Act in order to give judges the discretion to decide 
whether such evidence was “so relevant to the issue of  consent that to exclude it 
would endanger the fairness of  the trial under Article 6 of  the Convention.”90 Though 
“linguistically strained,” this implication of  provisions was deemed permissible under 
§ 3(1), largely in order to ensure that the accused received a fair trial.91

A number of  preliminary points can be made here about the nature of  the interpre-
tive obligation under § 3 HRA. The first is that whatever else we may say about it, it 
seems inapt to describe it as weak. As interpreted by the higher courts in the UK, it 
has been understood as a “strong adjuration”92 to render legislation compatible with 
Convention rights even if  it goes against the unambiguous wording and clear inten-
tion of  the statute. The dynamics of  the two-stage approach makes plain that § 3 is 
only engaged if  there is a prima facie violation of  Convention rights.93 The question at 
the second stage then becomes whether the statute can nonetheless (i.e., despite initial 
appearances to the contrary) be “rendered Convention-compatible”94 using the tools 
of  interpretation. The courts ask themselves what they can do to “cure the incompat-
ibility”95 which would otherwise exist, either by deleting or inserting words into the 
statute.96 Indeed, it is precisely because of  its strength that the judicial use of  § 3 has 
been accused of  being indistinguishable from legislative amendment.97

Second, recall that in mapping out his distinction between strong-form and weak-
form review, Tushnet characterized rights-consistent interpretation as “the weakest 
variant of  weak-form review.”98 Weak-form review allows courts to “interpret but not 
displace legislation.”99 But this underestimates the extent to which various modes of  
statutory interpretation can themselves “displace” or at least modify clear legislative 
provisions. Transformative interpretations under § 3 HRA certainly seem to displace 
the clear language of  unambiguous statutes and replace them with a rights-consistent 

89 Id. § 41.
90 The full “test of  admissibility” which was read into § 41 of  the Act is set out at ¶ 46; see also kavanaGh, 

supra note 52, 21.
91 For another (more recent) case of  “reading in,” see R. v. Waya, [2012] U.K.S.C. 51 (U.K.).
92 R. v. Director of  Public Prosecutions, ex parte Kebilene, [1999] 4 All E.R. 801 (H.L.) (U.K.).
93 Gearty, supra note 69.
94 Principal Reporter v. K, [2010] U.K.S.C. 56, ¶ 66 (U.K.).
95 Id. ¶¶ 66 and 69.
96 Secretary of  State for the Home Department v. M.B., [2008] 1 A.C. 440 (H.L.) ¶ 4 (Lord Bingham) (U.K.); 

R. (Anderson) v. Secretary of  State for the Home Department, [2002] 3 W.L.R. 1800 (H.L.) ¶ 58 (Lord 
Steyn) (U.K.).

97 See, e.g., Danny Nicol, The Human Rights Act and the Politicians, 24 leGal Stud. 451, 468 (2004); but see 
Aileen Kavanagh, The Elusive Divide between Interpretation and Legislation under the Human Rights Act 
1998, 24 oxford J. leGal SCi. 259 (2004).

98 Tushnet, supra note 14, at 820; tuShnet, supra note 5, 28.
99 Tushnet, supra note 14, at 821. Cf. Kavanagh, supra note 97.

D
ow

nloaded from
 https://academ

ic.oup.com
/icon/article/13/4/1008/2450828 by guest on 22 M

ay 2023



What’s so weak about “weak-form review”? The case of  the UK Human Rights Act 1998 1019

interpretation of  the court’s own making. In fact, it is arguable that, at least in some 
cases, § 3 allows the UK courts to engage in a stronger form of  displacement than 
that which normally occurs when courts invalidate legislation in those jurisdictions 
with a “strike-down” power. After all, “striking down” is a metaphor for the power of  
courts to declare that legislation violates rights, which has the effect of  rendering the 
legislative provision void or inapplicable.100 When this occurs, it is then up to the leg-
islature to decide how to amend the legislation in order to rectify the rights-violation 
or whether to abandon the legislation altogether.101 However, when a UK court adopts 
a § 3 interpretation, it does not confine itself  to the negative task of  merely identifying 
the existence of  a rights-violation. It also takes the further (positive) step of  imple-
menting corrective action to rectify that rights-violation itself, using various interpre-
tive techniques like reading in, reading down and “the implication of  provisions.”

Furthermore, it is hardly clear that if  judges effectively re-write statutes or rectify 
them to some degree in order to “cure” them or save them from interfering with rights, 
that this is less worrying from a democratic point of  view than if  judges invalidate 
the legislation.102 At least judicial invalidation gives the legislature the opportunity 
to decide what to do next to remedy the rights-violation,103 thus inviting more collab-
oration and input from the other branches than a rectifying interpretation. Indeed, in 
many jurisdictions with a strike-down power, judges sometimes suspend the effects of  
the strike-down precisely to give the legislature more time to adapt to the ruling and 
work out the most appropriate remedial solution.104 This expands the room for maneu-
ver available to the legislature when deciding how to craft corrective legislation.

But if  judges rectify the statute themselves by way of  judicial interpretation under  
§ 3, they effectively engage in a form of  reconstructive surgery on the legislation which 
cures the rights-violation with immediate effect.105 It is a form of  judicial amendment 
which involves some displacement of  the will of  Parliament.106 And in most cases, this 
displacement is effectively final because Parliament bears a burden of  legislative iner-
tia if  it wishes to override a § 3 interpretation.107 In fact, the Westminster Parliament 
has never overcome that inertia threshold to enact legislation to overturn or modify a 

100 Timothy Macklem, Entrenching Bills of  Rights, 26 oxford J. leGal SCi. 107, 110 (2006).
101 A strike-down creates a negative duty, which forbids something in particular, but permits other options. 

See Macklem, supra note 100, at 123.
102 Frederick Schauer, Ashwander Revisited, Sup. Ct. rev. 71, 95 [1995].
103 See further id. at 95.
104 For exploration of  this phenomenon in Canada, see Sujit Choudhry & Kent Roach, Putting the Past Behind 

Us? Prospective Judicial and Legislative Constitutional Remedies, 21 S.C. L. rev. 205, 211 (2003); and robert 
leCkey, billS of riGhtS in the Common law (2015), ch. 5. In Ireland, see Eoin Carolan, The relationship between 
Judicial Remedies and the Separation of  Powers: Collaborative Constitutionalism and the Suspended Declaration 
of  Invalidity, 46 iriSh JuriSt 18 (2011).

105 Phillip Sales & Richard Ekins, Rights-Consistent Interpretation and the Human Rights Act 1998, 127 law 
Q. rev. 217, 230–231 (2011); Gerry maShaw, Greed, ChaoS and GovernanCe 105 (1997).

106 Schauer, supra note 102, at 94–95.
107 For discussion of  the different burdens of  inertia between §§ 3 and 4 of  the Human Rights Act, see 

Bateup, supra note 6, at 569; Choudhry, supra note 12, at 1099; Kahana, supra note 8, at 250–251; 
Chintan Chandrachud, Reconfiguring the Discourse on Political Responses to Declarations of  Incompatibility, 
publiC l. 624 [2014].
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§ 3 interpretation issued by the higher courts.108 Thus, if  the defining feature of  weak-
form review is the relative ease with which the legislature can respond to judicial deci-
sions on rights, this has not been borne out in practice in the UK, at least as far as § 3 
interpretations are concerned.

3.2. From interpretation to declaration

Let us now turn to the declaration of  incompatibility which is often thought to be 
the most innovative design-feature of  the UK HRA. The first point to note about the 
de claration of  incompatibility is that it is inextricably linked with the interpretive 
mandate under § 3. This is because the courts can only issue a declaration “if  con-
struction cannot resolve the incompatibility.”109 Therefore, the limits of  § 3 trigger the 
declaration under § 4. The HRA does not specify what those limits are. Therefore, it is 
up to the courts to articulate the grounds on which they would decide that a rights-
consistent interpretation is not possible.

In Ghaidan, the House of  Lords outlined two main limits. The first is that “the courts 
should adopt a meaning inconsistent with a fundamental feature of  the legislation.” 
The second is that the courts should not make decisions “for which they are not 
equipped. There may be several ways of  making a provision Convention-compliant, 
and the choice may involve issues calling the legislative deliberation”.110 We can call 
these “the fundamental features limit” and the “legislative deliberation limit” respect-
ively.111 They indicate that even when it is possible for the courts to read down or read 
in words to statutes using § 3(1), they must not go against “the entire substance”112 
of  the legislation being construed.113 Where a rights-consistent interpretation would 
cause too much discordance within the legislative scheme or require comprehensive 
legal reform, then the courts will tend to issue a declaration of  incompatibility, leaving 
it to Parliament to remedy the rights-violation.114

In general, the courts have “declined to try to formulate precise rules”115 on when 
the limits of  § 3 have been reached, but they have expressed confidence that, in prac-
tice, such cases will be “fairly easy to identify.”116 Bellinger v.  Bellinger117 provides a 
good illustration of  the grounds on which the UK courts may decide to issue a dec-
laration of  incompatibility, rather than rectify the rights-violation themselves using 

108 See further Christopher Crawford, Dialogue and Rights-Compatible Interpretations under Section 3 of  the 
Human Rights Act 1998, 25 kinG’S l.J. 34 (2014).

109 R. (Morris) v. Westminster City Council, [2005] E.W.C.A. Civ. 1184 (C.A.) ¶ 56 (Sedley LJ) (U.K.); Wilson 
v. First County Trust, [2003] U.K.H.L. 40, ¶ 14 (U.K.).

110 Ghaidan v. Godin-Mendoza, [2004] U.K.H.L. 30, ¶ 33 (U.K.).
111 kavanaGh, supra note 52, 88.
112 Ghaidan v. Godin-Mendoza, [2004] U.K.H.L. 30, ¶ 111 (Lord Rodger) (U.K.).
113 Id. ¶ 33 (Lord Nicholls).
114 See further Kavanagh, supra note 97, at 99, 270–274, 279–282. On the “dilemma of  partial reform,” see 

JoSeph raz, the authority of law (1979), ch. 10.
115 Ghaidan v.  Godin-Mendoza, [2004] U.K.H.L. 30, ¶ 50; Sheldrake v.  Director of  Public Prosecutions, 

[2005] 1 A.C. 264 (H.L.), ¶ 28 (U.K.); R. v. Waya, [2012] U.K.S.C. 51, ¶ 14 (U.K.).
116 Ghaidan v. Godin-Mendoza, [2004] U.K.H.L. 30, ¶ 50.
117 Bellinger v. Bellinger, [2003] 2 A.C. 467 (H.L.) (U.K.).
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§ 3. Mrs. Bellinger was a post-operative male to female transsexual who argued that 
the Matrimonial Causes Act 1973, which only allowed a “male” and “female” to 
marry (with gender determined at birth) violated her right to a family life and was dis-
criminatory. The House of  Lords agreed that, as ordinarily understood, the 1973 Act 
violated Mrs. Bellinger’s Convention rights. Although they could have easily read in 
words to include transsexuals in the 1973 Act,118 thus remedying the rights-violation 
with immediate effect, they declined to do so. Opting for a declaration of  incompatibil-
ity, they explained that giving “male” and “female” an extended meaning

. . . raises issues whose solution calls for extensive inquiry and the widest public consulta-
tion and discussion. Questions of  social policy and administrative feasibility arise at several 
points, and their interaction has to be evaluated and balanced. The issues are altogether ill-
suited for determination by courts and court procedures. They are pre-eminently a matter for 
Parliament.119

This was an issue “calling for comprehensive legislative reform and not piecemeal 
judicial development.”120 Therefore, a declaration of  incompatibility was the most 
appropriate solution.

A number of  points can be made about this interplay between § 3 and § 4. The first 
is that the choice between judicial rectification of  an incompatible law under § 3 and 
the declaration of  incompatibility mechanism under § 4 is context-dependent, heav-
ily influenced by remedial concerns.121 If  the courts believe that they can remedy the 
rights-violation by way of  interpretation of  § 3 (thus doing justice to the individual 
litigant) without causing undue discordance in the legislative scheme under scrutiny 
or causing any other negative side-effects, then they will opt for a § 3 interpretation.122 
However, if  root-and-branch reform of  the whole area is required and the courts 
believe that they have insufficient institutional competence and legitimacy to rec-
tify the problem, then they will tend to opt for a § 4 declaration.123 As Lord Bingham 
observed extra-judicially, in choosing between § 3 or § 4, the courts should assess

whether, faced with the incompatibility, Ministers and Parliament would have practically- 
effective options of  how to cure it: if  so, they should be given the opportunity to find the best 
remedy; if  not, s.3 provides the neatest and most final conclusion.124

118 Bateup, supra note 6; kavanaGh, supra note 52, at 120; Gavin Phillipson, Deference, Discretion, and 
Democracy in the Human Rights Act Era, 60 Current leGal prob. 40 (2007); tom hiCkman, publiC law after 
the human riGhtS aCt 92 (2010).

119 Bellinger v. Bellinger, [2003] 2 A.C. 467 (H.L.), ¶ 37 (U.K.).
120 Chief  Constable of  West Yorkshire Police v. A., [2005] 1 A.C. 51 (H.L.), ¶ 12 (U.K.); kavanaGh, supra note 

52, at 137–142.
121 See further Van Zyl Smit, supra note 56; kavanaGh, supra note 52, at 123; Rosalind Dixon, A Minimalist 

Charter of  Rights for Australia: The U.K. or Canada as a Model?, 37 fed. l. rev. 335 (2009).
122 See Dixon, supra note 121; Choudhry & Roach, supra note 104, 243.
123 Rosalind Dixon has argued that this remedial dimension skews the case-law such that the courts have 

strong incentives to adopt a § 3 interpretation in criminal and civil cases, but will feel freer to issue a 
declaration of  incompatibility in “pure public law cases” where the remedial concerns are not so pressing 
or immediate (Dixon, supra note 121); see also Fergal Davis & David Mead, Declarations of  Incompatibility, 
Dialogue and the Criminal Law, 43 Common l. world rev. 62 (2014).

124 Tom Bingham, The Human Rights Act, eur. hum. rtS. l. rev. 568, 572 [2010].
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Second, the UK courts have enunciated a general principle that § 3 will be treated 
as the primary remedial measure under the Act, with declarations of  incompat-
ibility only used as a last resort.125 This is now a settled principle in the case law.126 
As the Supreme Court has held on numerous occasions: “section 3(1) is the pri-
mary remedy and resort to making a declaration of  incompatibility must always be 
an exceptional course.”127 Why have the courts given primacy to § 3 in this way? One 
reason might be the fact that when the Human Rights Bill was being debated in 
Parliament, Government Ministers expressed their beliefs that judges would be able 
to interpret legislation compatibly with the Convention “in almost all cases.”128 But 
the main reason is that only a § 3 interpretation can give the individual litigant a 
remedy. So, ironically, it is precisely the remedial emptiness of  the declaration of  
incompatibility which may lead the UK courts to adopt highly creative and inter-
ventionist interpretations in order to fill the remedial gap. In some of  the most con-
troversial cases of  judicial rectification under § 3, the courts were clearly motivated 
by a concern that prospective legislation following a declaration of  incompatibility 
would leave individual litigants empty-handed and cause them substantial injus-
tice. Thus, in a case concerning the right to a fair trial for the charge of  rape, the 
courts were prepared to engage in a substantial rewriting of  the legislative provi-
sion at issue precisely because the accused would otherwise be at risk of  receiv-
ing an unfair trial.129 In other words, some statutory distortion was the price to be 
paid for remedying the potential injustice in this individual case. So the fact that 
the declaration of  incompatibility has no immediate legal effect, can create strong 
incentives for British courts to adopt bolder more creative statutory interpretations 
than would generally be the case in systems where the courts have the power to 
invalidate legislation.130

There is one more factor which bears mention here and goes directly to the distinc-
tion between strong- and weak-form review. Recall that as Tushnet and other schol-
ars present it, the distinctively attractive feature of  weak-form review (and its main 
advantage over strong-form review) is that it gives the legislature the “last word” on 
questions concerning rights. Experience with the UK HRA shows that, quite often, 
the government does not want the last word and is quite happy to let the courts make 
the decisions on these questions, thus obviating the need for the government to rec-
tify the problem.131 Thus, when defending challenges to primary legislation under the 
HRA, lawyers for the UK Government often argue that the court should rectify any 

125 Ghaidan v. Godin-Mendoza, [2004] U.K.H.L. 30, ¶ 46 (U.K.).
126 Sheldrake v. Director of  Public Prosecutions, [2005] 1 A.C. 264 (H.L.), ¶ 28; R. v. Waya, [2012] U.K.S.C. 

51, ¶ 14.
127 R v. A, [2002] 1 A.C. 45 (H.L.), ¶ 44 (Lord Steyn).
128 H.L. Debates, Feb. 5, 1998, col. 840 (3d reading) and H.C. Debates, Feb. 16, 1998, col. 778 (2d reading).
129 See, e.g., R v.  A, [2002] 1 A.C. 45 (H.L.) (U.K.). For the view that the remedial consideration was an 

im portant factor in this case, see kavanaGh, supra note 52, at 33; Dixon, supra note 121, at 345–346.
130 kavanaGh, supra note 52, at 132; Dixon, supra note 121, at 345–346. For the view that heavy reliance 

on § 3 is often a reaction to the relative weakness of  § 4, see further Robert Wintemute, The Human Rights 
Act’s First Five Years: Too Strong, Too Weak or Just Right?, 17 kinG’S L.J. 209, 215 (2006).

131 endiCott, supra note 80, at 78.
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rights-violation by way of  § 3, rather than relying on a declaration of  incompatibil-
ity.132 Commenting on this practice extra-judicially, Lord Phillips observed that in his 
judicial experience, the bold and creative use of  § 3 has

suited [Government Ministers] rather well. Ministers do not like declarations of  incompatibility. 
Provided that the main thrust of  their legislation is not impaired they have been happy that the 
courts should revise it to make it Convention-compliant, rather than declare it incompatible. In 
my experience, Counsel for the Secretary of  State usually invites the court to read down, how-
ever difficult it may be to do so, rather than make a declaration of  incompatibility.133

Why do Governments often argue for a § 3 interpretation and let the courts do their 
human rights handiwork for them? Why do they not rush to seize the “last word” on 
such important questions, as many constitutional theorists believe they should? One 
possibility is that the Government does not want to incur the political costs involved 
in the headline-grabbing damning verdict involved in a declaration of  incompatibility, 
and would prefer the courts to modify the law through the relatively invisible means 
of  judicial interpretation.134 After all, to the general British public with no detailed 
understanding of  the nuances of  the HRA, a § 3 interpretation seems like a clean bill 
of  health in human rights terms. This is natural since the practical effect of  a case 
which relies on § 3 is that the legislation no longer violates rights (because the poten-
tial rights-violation is removed or “cured” by way of  interpretation).135 On the other 
hand, it is harder to present a declaration of  incompatibility as anything other than 
a straightforward failure by the Government to protect human rights.136 Therefore, 
although the appeal of  weak-form systems is thought to be that they give the legis-
lature “the last word” on rights, the fact is that the legislature may not want the last 
word, because it does not want to bear the brunt of  political criticism that it does not 
respect rights. The UK experience shows that governments may prefer to leave con-
troversial decisions about rights to the courts where they can be dealt with under the 
political radar, rather than engaging in an open political dialogue on these questions 
for all to see.

3.3. The effect of  the declaration of  incompatibility

Let us now turn to examine the nature and impact of  the declaration of  incompat-
ibility. As we saw earlier, a key feature of  the declaration of  incompatibility is that it is 
not binding on the parties and offers litigants no remedy. That is certainly a weakness 

132 R. (Hammond) v.  Secretary of  State for the Home Department, [2005] U.K.H.L. 69  ¶¶ 17, 29 (U.K.); 
R. (Clift) v. Secretary of  State for the Home Department, [2007] 1 A.C. 484 (H.L.), ¶ 40 (U.K.); Secretary 
of  State for the Home Department v. M.B., [2008] 1 A.C. 440 (H.L.) (U.K.); Secretary of  State for the 
Home Department v. AF (No. 3), [2009] 3 W.L.R. 74 (H.L.) (U.K.).

133 Lord Phillips, The First Lord Alexander of  Weedon Lecture, The Art of  the Possible: Statutory Interpretation 
and Human Rights (Apr. 22, 2010), available at https://www.supremecourt.uk/docs/speech_100419.pdf.

134 Danny Nicol, The Human Rights Act and the Politicians, 24 leGal Stud. 451, 468 (2004); Hiebert, supra 
note 66, at 311; Aileen Kavanagh, Special Advocates, Control Orders and the Right to a Fair Trial, 73(5) mod. 
l. rev. 836, 849–850 (2010).

135 Kavanagh, supra note 134, at 850.
136 Id. at 849.
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of  the declaratory mechanism and a reason why most litigants will prefer a § 3 inter-
pretation. But is the declaration of  incompatibility weak overall? This is a crucial ques-
tion, since much of  the animus of  the strong-form/weak-form distinction hinges on 
the fact that in strong-form systems of  review, the courts can strike down legislation 
in a decision which is final and coercive, whereas under weak-form review, the courts 
are only give so-called “weaker remedies” like the declaration of  incompatibility, thus 
leaving the last word with Parliament.

Although the declaration of  incompatibility is not legally binding on the Government 
or legislature, it is not as weak as may at first appear for a number of  reasons. First, 
there is the crucial international law dimension in the scheme of  the HRA, which 
must not be overlooked.137 If  a British court issues a declaration of  incompatibility 
which the government and/or Parliament fail to remedy, the aggrieved litigant is likely 
to bring an application to Strasbourg. There, the applicant will argue that his or her 
Convention rights have been violated (as confirmed by the highest domestic courts) 
and that the UK government has nonetheless failed to remedy the violation. In this 
situation, it is highly likely that the Strasbourg court will find a rights violation,138 
whereupon the UK Government is placed under an international law obligation to 
change the law in light of  this judgment.139

Therefore, the Government knows that if  it defies a declaration of  incompatibility, 
it will only succeed in postponing the problem, since it is almost inevitable that it will 
lose its case in Strasbourg, with all the adverse publicity (both domestic and interna-
tional) that this would entail. The risk of  suffering significant political embarrassment 
if  it loses its case in Strasbourg creates a strong incentive to comply with a declara-
tion—all the more so, since it was partly to avoid such embarrassment that the British 
Parliament adopted the HRA in the first place.140 Therefore, the UK Government has 
a lot to lose and potentially very little to gain by defying a declaration. Although the 
Declaration of  Incompatibility (DOI) is often portrayed as a purely political mechan-
ism, it also has significant legal repercussions. Although it is not, in itself, legally bind-
ing, it is a means by which the courts can alert Parliament to a binding obligation in 
international law.141

Second, there are multiple sources of  political pressure on the UK Government to 
comply with declarations of  incompatibility. Not only is there the problem of  adverse 
publicity attracted by a judicial ruling declaring that legislation violates rights, 

137 See further kavanaGh, supra note 52, 284; Sales & Ekins, supra note 105, at 228 et seq.
138 The reasons for this, see kavanaGh, supra note 52, at 284, 286–287.
139 kavanaGh, supra note 52, 284; Lord A. Lester, The Art of  the Possible—Interpreting Statutes under the Human 

Rights Act, eur. hum. rtS. l. rev. 663, 671, 668 [1998]; Mark Elliott, Parliamentary Sovereignty and the 
New Constitutional Order: Legislative Freedom, Political Reality and Convention, 22 leGal Stud. 340, 348 
(2002); helen fenwiCk, Civil libertieS and human riGhtS 190, 199–204 (2007).

140 kavanaGh, supra note 52, 3; irvine, supra note 53, 245ff; Bateup, supra note 6, at 583n.201; Michael Perry, 
Protecting Human Rights in a Democracy: What Role for Courts?, 38 wake foreSt l. rev. 635, 671 (2003).

141 R. (Animal Defenders International) v. Culture Secretary, [2008] U.K.H.L. 15, ¶ 53 (Baroness Hale) (U.K.); 
R. (Countryside Alliance) v. Attorney General, [2007] U.K.H.L. 52, ¶ 113 (Baroness Hale) (U.K.); aruna 
Sathanapally, beyond diSaGreement: open remedieS in human riGhtS adJudiCation 77 (2012); R.  (Morris) 
v. Westminster City Council, [2005] E.W.C.A. Civ. 1184 (C.A.), ¶ 56 (Sedley LJ) (U.K.).
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these rulings are often seized upon by Opposition MPs to galvanize opposition to the 
Government’s policy within Parliament.142 Furthermore, declarations are often relied 
on by the parliamentary Joint Committee on Human Rights to raise the profile of  the 
human rights violation and to strengthen the political pressure on the Government 
to remedy the rights-violation, both within and outside Parliament.143 All told, the 
political repercussions of  resisting a judicial finding of  a rights violation, combined 
with the legal repercussions in the (highly likely) event of  an adverse finding from 
Strasbourg, set against the backdrop of  the traditional comity between Parliament 
and the courts and the general respect for court decisions, means that a declaration of  
incompatibility can have a much stronger practical force than its legally non-binding 
status might suggest.144

Third, when the Human Rights Bill was being introduced in Parliament, many 
members of  the Government stated in parliamentary debate that there would be a 
strong expectation that Government would comply with the declarations. Thus, the 
then Lord Chancellor stated that “we expect that the government and Parliament will 
in all cases almost certainly be prompted to change the law following a declaration 
of  incompatibility.”145 This expectation, described by some commentators as a “con-
stitutional expectation,”146 that the Government/Parliament will remedy the rights-
violation following a declaration of  incompatibility,147 has been generally borne out 
in practice.

Since the enactment of  the HRA, there have been 21 final declarations of  incom-
patibility and in almost every single case, the Government/Parliament has responded 
in some way to remedy the rights-violation.148 It is true that compliance has some-
times been minimal and begrudging, and in recent times has been accompanied by 
excoriating political rhetoric about the problems of  court rulings (particularly those 
of  the Strasbourg court) on Convention rights.149 Moreover, there has been consider-
able delay in implementing declarations.150 But there has been “no case to date where 

142 Sathanapally, supra note 141.
143 See further Aileen Kavanagh, The Joint Committee on Human Rights: A  Hybrid Breed of  Constitutional 

Watchdog, in parliament and human riGhtS 115 (Murray Hunt, Hayley Hooper, & Paul Yowell eds., 2015).
144 kavanaGh, supra note 52, 278.
145 Cited in Burden v. UK, (2006) 21 B.H.R.C. 640, ¶ 22 (U.K.). See also K.D. Ewing, The Human Rights Act 

and Parliamentary Democracy, 62 mod. l. rev. 79, 92 (1999); fenwiCk, supra note 139, at 190; Hiebert, 
Parliamentary Bills, supra note 3, at 15–16; see also 582 parl. deb., H.L., cols. 1227–1228 (1997); 
Hiebert, supra note 1, at 317n.45.

146 Jeffrey Jowell & Jonathan Cooper, Introduction, in deliverinG riGhtS: how the human riGhtS aCt iS workinG 
1, 3 (Jeffrey Jowell & Jonathan Cooper eds., 2003).

147 kavanaGh, supra note 52; endiCott, supra note 80, at 82–83.
148 U.K. miniStry of JuStiCe, report to the Joint Committee on human riGhtS on the Government’S reSponSe to human 

riGhtS JudGmentS 44 (Oct. 2013); Chandrachud, supra note 107.
149 See the political rhetoric following the Strasbourg Court’s decision in Hirst v. U.K., [2005] E.C.H.R. 681. 

See also Colin Murray, A Perfect Storm: Parliament and Prisoner Disenfranchisement, 66 parliamentary aff. 
511 (2013).

150 On the problem of  delays, see Jeff  King, Parliament’s Role Following s4 Declarations of  Incompatibility, in 
parliamentS and human riGhtS: redreSSinG the demoCratiC defiCit 165 (Murray Hunt ed., 2015); Van Zyl Smit, 
supra note 56, at 74–76; Merris Amos, Problems with the Human Rights Act and How to Remedy Them: Is a Bill of  
Rights the Answer?, 72 mod. l. rev. 883, 893 (2009); Joint Comm. on Hum. Rts, Monitoring the Government’s 
Response to Court Judgments Finding Breaches of  Human Rights, H.C. 728 (2007), 110–111, H.L. 128 (2007).
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the Government or Parliament affirmatively chose not to remedy incompatible legis-
lation.”151 Despite delays and some negative political rhetoric, there is a near-perfect 
rate of  compliance with declarations of  incompatibility since the HRA was enacted.152

The only possible exception concerns a declaration of  incompatibility concern-
ing a ban on prisoner voting where the Government has delayed almost ten years in 
implementing any legislative change on this issue, despite a number of  rulings from 
the Strasbourg court affirming that a blanket ban on prisoner voting violates the 
Convention.153 The issue of  prisoner voting is marked by special features. The first is 
that there is cross-party support for denying prisoners the right to vote across all the 
main political parties in the UK. The second is that it is believed that the opposition to 
prisoners getting the right to vote incurs no electoral cost, since the view of  the politi-
cal elites is said to chime with popular opinion. Both of  these conditions are rarely 
achieved. Therefore, if  this is the threshold at which a declaration of  incompatibility is 
defied or ignored, then it is an extremely high one indeed. It will only be met in excep-
tional circumstances. For sure, the political rhetoric on this issue is sometimes defi-
ant, with politicians suggesting that they will ignore or defy the Strasbourg ruling or 
even withdraw from the Convention altogether. Nonetheless, a parliamentary Select 
Committee has recommended that the Government should implement the ruling in a 
minimal way.154 It remains to be seen how the Government will respond.155 As things 
stand, it continues to do nothing.

The high rate of  compliance with declarations of  incompatibility has led some com-
mentators to suggest that a constitutional convention may be developing whereby 
Parliament perceives itself  to be under a constitutional obligation to comply with 
DOIs.156 For a constitutional convention to exist, that there must be a common politi-
cal practice which is treated by the key institutional actors as politically (though not 
legally) binding.157 While it may be too early to come to a definitive conclusion on 
whether compliance with declarations of  incompatibility has now reached the sta-
tus of  a constitutional convention, there is growing evidence to support it. Certainly, 
there is “an almost uniform practice of  legislative amendment by way of  response 
[to de clarations].”158 Moreover, many leading politicians and journalists in the UK 
describe the decisions relying on the declaration of  incompatibility as binding or as 

151 King, supra note 150.
152 Young, supra note 6, at 779.
153 See Ed Bates, Analysing the Prisoner Voting Saga and the British Challenge to Strasbourg, hum. rtS. l. rev. 1 

[2014].
154 Joint Committee on the Draft Voter Eligibility (Prisoners) Bill 2013–14 (Dec. 16, 2014), available at http://

www.publications.parliament.uk/pa/jt201314/jtselect/jtdraftvoting/103/103.pdf.
155 A parliamentary committee has now recommended that the Government implement it minimally. See 

Joint Committee on draft votinG eliGibility (priSonerS) bill, report, 2013–14, H.L. 103, H.C. 924.
156 kavanaGh, supra note 52, 289; King, supra note 150; Adrian Vermeule, The Atrophy of  Constitutional 

Powers, 3 oxford J. leGal SCi. 421, 442 (2012); Elliott, supra note 139, at 340; Klug, A Bill of  Rights, supra 
note 52, at.

157 See, e.g., ivor JenninGS, the law and the ConStitution 136 (5th ed. 1959). See also Jacob Jaconelli, Do 
Constitutional Conventions Bind?, 64 CambridGe L.J. 149 (1999).

158 King, supra note 150.
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having the effect of  “overturning” or “striking down” primary legislation.159 Even 
when MPs express considerable frustration with a declaration of  incompatibility, they 
present it as “an authoritative finding, not merely as opinion or advice,”160 suggesting 
that they are bound to comply with it.161

One explanation for this is advanced by Jan Van Zyl Smit. He argues that it may be 
a crude form of  political buck-passing which allows Ministers to avoid the blame for 
unpopular decisions while directing public criticism towards the courts.162 A  less 
cynical explanation is also possible. It may simply be that in countries where the 
courts are held in high esteem and there is a relatively strong belief  in the import-
ance of  protecting rights and the rule of  law within the constitutional culture, 
all judgments by the highest courts (whether declaratory or not) will effectively 
be treated as binding or the very least highly persuasive and worthy of  respect in 
most cases.163 If  this is true, then the novel design mechanisms associated most 
prominently with the model of  “weak-form review” (namely the UK’s declaration 
of  incompatibility or Canada’s notwithstanding clause) are unlikely to fulfill their 
promise of  giving the legislature “the last word” on questions concerning rights—
at least in the sense of  enabling elected representatives to disagree freely, regularly 
and overtly with a high-profile court ruling concerning rights. This explanation 
also tends to support the view that a constitutional convention of  compliance is 
developing.

It may also cast doubt on the plausibility of  portraying systems like the UK as 
embodying a “dialogue model of  rights-protection,”164 at least if  the metaphor of  
dialogue is taken to imply an open conversation among equals combined with the 
fallback position of  legislative finality.165 The empirical realities do not match this met-
aphorical picture. In general, the UK Parliament accepts court-rulings about whether 
Convention rights have been violated in particular cases, while seeing its own role 
as fashioning the appropriate remedy for the rights-violation in ways which are not 
precluded by the judicial decision.166 This is less like an open conversation and more 

159 Sathanapally, supra note 141, at 154, 192.
160 Id. at 192.
161 Id. at 168.
162 Van Zyl Smit, supra note 56; Fergal Davis, The Human Rights Act and Juridification: Saving Democracy from 

Law, 30(2) politiCS 91, 92–93 (2010); Colin Murray, The Continuation of  Politics, by Other Means: Judicial 
Dialogue under the Human Rights Act 1998, 183 proCeedinGS of the britiSh aCademy 51, 76 (2013); Ran 
Hirschl, How Consequential is the Commonwealth Constitutional Model?, 11 int’l J. ConSt. l. 1086, 1089 
(2013). See also Mark Graber, The Nonmajoritarian Difficulty: Legislative Deference to the Judiciary, 7 Stud. 
am. pol. dev. 35 (1993).

163 Bateup, supra note 6, 566n.138. For reflections on whether weak-form review could be transplanted to 
other constitutional cultures, see Hirschl, supra note 162, at 1086, 1088 et seq.

164 supra note 6; aliSon younG, parliamentary SovereiGnty and the human riGhtS aCt (2009), ch. 5; Tom 
Hickman, Constitutional Dialogue, Constitutional Theories and the Human Rights Act 1998, publiC L. 306 
[2005].

165 Crawford, supra note 108, at 46. For critical reflections on the usefulness of  the dialogue metaphor, see 
kavanaGh, supra note 52, at 128–32, 408–411; Sathanapally, supra note 141, at 38 et seq.; Leighton 
MacDonald, Rights, “Dialogue” and Democratic Objections to Judicial Review, 32 fed. l. rev. 1 (2004), 5.

166 King, supra note 150; Sathanapally, supra note 141, at 5; Chandrachud, supra note 107, at 625.
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like a complex division of  labor where each branch of  government performs different 
(though complementary) roles in protecting rights.

The strength of  the various pressures on Parliament to amend legislation to comply 
with declarations of  incompatibility has led some academic commentators on the Act 
to suggest that although the UK courts are not empowered to strike down legislation, 
they are “effectively doing so indirectly, given that government would almost certainly 
want to change the law.”167 Though in theory hortatory, in practice a declaration 
of  incompatibility resembles “a de facto judicial power to procure the amendment 
of  legislation which unlawfully qualifies fundamental rights” akin to a strike-down 
power.168 Lord Hoffmann has suggested extra-curially that the difference between a 
judicial strike-down power and the declaration of  incompatibility is merely “techni-
cal,” because “if  the courts make a declaration of  incompatibility, the political pres-
sure upon the government and Parliament to bring the law into line will be hard to 
resist.”169 Certainly, if  the declarations of  incompatibility are complied with in almost 
every case, then they have a similar effect as a strike-down power in terms of  ulti-
mately securing prospective legislative change in line with judicial pronouncements 
on what rights require.170

The main difference between the powers lies in the fact that the declaration of  
incompatibility has no immediate impact on the legislation and gives no immediate 
benefit to the litigants. As we have seen, the lack of  retroactive relief  following a dec-
laration of  incompatibility is not without significance. It can incentivize the courts 
to adopt a rights-consistent interpretation—even when that strains the language 
of  the statute.171 It may also disincentivize potential litigants from bringing human 
rights challenges at all in those cases where the rights-violation is deeply embedded 
in a fundamental feature of  the legislative framework, thus precluding a § 3 interpre-
tation. But the overall effect is to strengthen rights-protection through interpretive 
creativity, rather than leave a lacuna where rights are not protected by the courts at 
all. It changes the form of  judicial rights-protection, but does not necessarily make it 
weaker. In fact, an argument can be made that—contrary to Tushnet’s taxonomical 
assumptions—it gives judges a stronger hand in protecting rights than they have in 
strong-form systems.

4. Is the UK HRA an example of  weak-form review?
There is no doubt that when the Human Rights Act was being drafted, a conscious 
effort was made to ensure that judges would not have the power to strike down pri-
mary legislation and that Parliament would be free to take its own view of  what rights 

167 Ewing, supra note 145, at 92; Lester, supra note 139, at 668; fenwiCk, supra note 139, at 190, 199 et seq.
168 Elliott, supra note 139, at 349; Lester, supra note 139, at 672; Ewing, supra note 145, at 92; Sales & Ekins, 

supra note 105, at 230.
169 Lord Hoffmann, Human Rights and the House of  Lords, 62(2) mod. l. rev. 159, 160 (1999).
170 kavanaGh, supra note 52.
171 Dixon, supra note 121, at 346; Choudhry & Roach, supra note 104.
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required and even to enact legislation which seemed to violate Convention rights, if  
it so wished.172 Therefore, if  the distinctive feature of  weak-form review is that, under 
such a system, court rulings “cannot displace the ultimate power of  legislatures to 
determine public policy,”173 it seems plausible to suggest that, at least at the level of  
formal institutional design, the UK system is an instance of  weak-form review.174

However, when we drill down into the detail of  how the HRA works in practice, a 
different picture emerges. For one thing, there is the enormous strength of  the inter-
pretive duty as a way of  giving (immediate) legal effect to Convention rights in primary 
legislation. Using § 3, judges “cure” rights-violations by rectifying statutory language. 
As we have seen, declarations of  incompatibility are used as a last resort in cases con-
cerning rights. They have been complied with in almost every case. Furthermore, 
when we turn to examine the practice surrounding § 19 HRA, it transpires that 
although the Government is entitled to introduce legislation which it believes to con-
travene Convention rights, it has only done so in one instance. In general, all legis-
lative proposals introduced by the Government are accompanied by a “Statement of  
Compatibility,” rather than a negative “Statement of  Incompatibility.”175

So, when we return to Tushnet’s typology of  strong-form and weak-form review, 
the UK system seems to pose something of  a classificatory challenge. It is true that, 
as a matter of  constitutional design, it seems to be structured so as to give the legisla-
ture the possibility of  having “the last word.” But, in practice, court rulings have been 
treated as authoritative and binding on the other branches and have tended to prevail. 
The legislature has not been keen to rely on the mechanisms available to it under the 
HRA to defy or overrule or ignore court decisions. If  the distinctive feature of  strong-
form review is that the decisions of  the courts have “normative finality” on questions 
of  rights,176 then the UK has a strong claim to be an instance of  strong- rather than 
weak-form review.

Of  course, a sophisticated comparative law scholar like Mark Tushnet is not oblivi-
ous to the developing practice in the UK. Writing just as the HRA was enacted, Tushnet 
argued that “the HRA system would be indistinguishable from strong-form review if  
statutes that courts declared incompatible with the European Convention were always 
amended to remove the incompatibility.”177 Tushnet was fully apprised of  the import-
ant international law dimension of  the Declaration of  Incompatibility, observing that 
“the structure of  European human rights law might make the British courts’ predic-
tive judgments self-fulfilling, in which case their declarations of  incompatibility would 
be the equivalent of  exercises of  strong-form review.”178 He acknowledged that “the 
political dimension of  even the interpretive mandate, the weakest variant of  weak-
form judicial review, suggests that the difference between weak-form and strong-form 

172 Lester, supra note 139.
173 Tushnet, supra note 14, at 831.
174 tuShnet, supra note 5, at ix; Tushnet, Weak-Form Judicial Review: Its Implications, supra note 15, at 214.
175 See Communications Bill, 2002–3, H.C. Bill ¶ 6.
176 tuShnet, supra note 5, at 3.
177 Id. at 31 (emphasis added).
178 Tushnet, supra note 14, at 836.
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review may not be as dramatic as it might seem at first.”179 In short, he realized that 
a distinction along the dimension of  form, might not carry through to a meaningful 
distinction along the dimension of  strength.

In fact, Tushnet was one of  the first scholars to point out that “weak-form review” 
may be vulnerable to potential (though not inevitable) instabilities, such that it might 
escalate into strong-form review in some contexts or, alternatively, degenerate into 
a pure legislative supremacy model.180 He argued that the distinction would simply 
collapse in situations where legislatures failed to challenge or override court rulings: 
“if  legislatures routinely accede to court decisions, weak-form review is simply strong-
form review in disguise.”181 This led him to set the following criterion of  success for 
weak-form systems, namely, that

Legislatures in successful weak-form systems must sometimes, and not rarely, respond to judi-
cial interpretations by asserting their own, contrary understandings of  the constitution . . . the 
reason is that the system is effectively strong-form in the absence of  legislative responses.182

Given that the UK Parliament rarely (if  ever) responds in a way which rejects court 
rulings outright, we may view the UK system as “effectively strong-form” within a 
nominally “weak-form system.” Or we may think of  it as an unsuccessful instance of  
“weak-form review.” At times, Tushnet goes so far as to suggest that it is simply indis-
tinguishable from strong-form review.

The question which then arises is whether it is useful or illuminating to characterize 
the UK system in this way. I believe that it is problematic and misleading to conceptual-
ize the UK system as a failed instance of  weak-form review, or as one which is “weak 
in form, but strong in practice.” In the next section, I will argue that the difficulty of  
classifying the UK system is rooted in deeper problems and instabilities inherent in the 
distinction itself—problems which cast doubt on the usefulness of  the distinction as a 
typological tool for comparative constitutional law.

5. Collapsing the distinction: from polarized to blended 
systems
The first problem with the distinction between strong-form and weak-form review is 
that it invites us to characterize systems using the metric of  strength in a way which 
is largely based on its formal institutional design, divorced from the way in which 
that design is implemented in practice. Thus, Tushnet is keen to emphasize that the 
strong-form/weak-form distinction is one between different ways of  structuring or 
institutionalizing powers of  judicial review, rather than on the basis of  how deferen-
tial one institution is to the other. In one sense, it may be harmless to characterize and 

179 tuShnet, supra note 5, at 28.
180 Tushnet, supra note 14, at 837. Tushnet says that “there is nothing inevitable” about the potential escala-

tion from weak-form to strong-form review.
181 tuShnet, supra note 5, at 47. See also David Dyzenhaus, Are Legislatures Good at Morality? Or Better At It 

Than the Courts?, 7(1) int’l J. ConSt. l. 46, 49 (2009).
182 tuShnet, supra note 5, at 25.
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distinguish systems of  review based on the formal powers given to the courts and leg-
islature. However, the limitations of  this kind of  exercise should also be immediately 
apparent. As we all know, function does not necessarily follow form in constitutional 
law. There are many systems where courts have the power to strike down primary 
legislation, but they never use their powers or, if  they do, they exercise them in a timid 
and supine fashion. It seems artificial and misleading to characterize such systems of  
judicial review as “strong” or “strong-form,” even if  the actual power of  the courts in 
these systems is weak, if  not non-existent.

Tushnet is aware of  this artificiality and it leads him to incorporate the actual real-
life dynamics of  the legislature-court relationship into his characterization of  various 
systems. Thus, he describes systems like Japan (where the courts possess the power to 
strike down legislation, but hardly ever use it) as “quasi-weak-form-review within for-
mally strong-form systems.”183 And he describes the Indian system as one of  “quasi-
weak-form-review” rather than strong-form review (despite the fact that the Indian 
Supreme Court is known as one of  the activist courts in the world), because the Indian 
Parliament often relies on constitutional amendments to respond to judgments of  
the Indian Supreme Court.184 When faced with the task of  classifying such systems 
(which he characterizes as formally strong but weak in practice), Tushnet is reluctant 
to eschew considerations of  how the various institutional actors actually use their 
powers. Put otherwise, he shows a reluctance to peg the metric of  strength or weak-
ness closely to the formal design, because he can see that this way of  measuring the 
strength of  a system can produce counter-intuitive results and risks distorting or mis-
characterizing many systems. Quite rightly, he joins Rosalind Dixon in conceding that

substance as well as form matters when it comes to judge the strength of  judicial review. To 
say that review is strong does not mean that constitutional review is strong in practice, taken 
to mean that the constitutional court regularly sets its constitutional interpretations against 
those implicit in the legislation it reviews.185

But once we introduce the strength or weakness of  the powers as they are exercised 
in practice, the distinction begins to lose some of  its purchase as a useful typological 
tool for identifying different systems of  rights-based review in comparative constitu-
tional law. The dimension of  “form” begins to drop out and be subsumed by a more 
rounded evaluation of  “strength” based on an overall assessment of  how the system 
works in practice. The real differences in the strength of  the systems may result from 
factors which have less to do with the formal design and more to do with the actual 
powers of  the various institutional actors within the system and the broader political, 
legal and strategic dynamics of  the interaction between them. In short, the real differ-
ences may be ones of  constitutional culture not constitutional form.186

183 Tushnet & Dixon, supra note 15, at 106.
184 Id. at 108.
185 Id. at 103.
186 Dyzenhaus, supra note 181, at 48; Leighton McDonald, New Directions in the Australian Bill of  Rights 

Debate, publiC l. 22, 30 [2004]; Adrienne Stone, Constitutional Orthodoxy in the United Kingdom and 
Australia: The Deepening Divide, 38 melbourne U.L. rev. 836 (2014); Davis & Mead, supra note 123, at 83.
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This leads on to the second (related) problem with the distinction between strong-
form and weak-form review. This is that the distinction pivots crucially on the idea 
of  institutional “displacement.” In a system of  strong-form review, Tushnet says that 
the courts “displace” the legislature, whereas in weak-form review, the legislature 
can displace the courts.187 One problem with relying so heavily on the metaphor of  
displacement (especially when it is combined with an archetypal reliance on the US 
as the standard-bearer of  strong-form review) is that it encourages us to character-
ize a system as weak or strong largely on the basis of  whether it includes a judicial 
strike-down power. In other words, the distinction pegs the metric of  strength closely 
to the power of  judicial invalidation of  legislation on the American model. The risk 
with using this as a typological tool and transposing it to other systems is that it may 
obscure from view other significant (albeit less overt) ways in which the strength of  
the judicial power can be measured and felt.

As can be seen vividly using the UK example, doctrines of  interpretation can be a 
strong and effective way of  ensuring that legislation complies with rights. Though 
less eye-catching and dramatic than a strike-down power, these powers are often no 
less potent as a tool of  rights-protection. At the very least, it seems problematic to pre-
judge an interpretive mandate like § 3 as “the weakest variant of  weak-form review”188 
when it has such a powerful ability to remove and rectify rights-violations. Not only 
should we guard against the fallacy that interpretive tools are weak, we should also 
be alert to the possibility that, ironically, they may give the courts more control over 
legislation than a negative power of  invalidation.189

Moreover, if  we look at the UK system through the lens of  the distinction between 
strong-form and weak-form review, we are drawn to focus primarily on the con-
trast between the (coercive) strike-down power and the (non-binding) declaration of  
incompatibility.190 If  that is the central or pivotal contrast, then it is indeed tempting to 
conclude that the US is strong and the UK system is weak. However, the UK example 
shows that this focus is too narrow and potentially misleading. The remedial center-
piece of  the UK system is actually § 3 (not § 4) and the declaration of  incompatibility 
is used as a measure of  last resort. Therefore, rather than being the central or defining 
feature of  the UK system of  rights-protection, the declaration of  incompatibility is in 
fact a subsidiary one.

Furthermore, we should beware of  jumping to a quick conclusion about the nature 
and strength of  any declaratory power, without exploring how it functions in the con-
text of  the broader strategic incentives motivating political respect for judicial rulings 
in a specific institutional and political context.191 Viewed in this broader perspective, 
it may well be that a particular declaratory power in one country is just as strong 
(if  not stronger) than a strike-down power in another system. The declaration of  

187 Tushnet, Social Welfare Rights, supra note 15, at 1897, 1909; Tushnet, Alternative Forms, supra note 15, at 
2786.

188 tuShnet, supra note 5.
189 Crawford, supra note 108.
190 See, e.g., Bateup, supra note 6, at 543, 545.
191 For discussion of  some of  these strategic incentives, see id. at 553.

D
ow

nloaded from
 https://academ

ic.oup.com
/icon/article/13/4/1008/2450828 by guest on 22 M

ay 2023



What’s so weak about “weak-form review”? The case of  the UK Human Rights Act 1998 1033

incompatibility in the UK system is treated as binding on other branches of  govern-
ment and functions in a way which is not dissimilar to a strike-down power in most 
cases. By focusing on the formal design features of  the system of  judicial review, the 
distinction between strong-form and weak-form review tends to obscure these facts—
facts which go directly to the strength or weakness of  any system.

The third problem relates to an instability in the way in which Tushnet uses the 
terms “strong-form” and “weak-form.” When Tushnet first introduced the distinc-
tion, it was intended as a contribution to comparative constitutional scholarship of  
the typological variety.192 The terms were used as a way of  conceptualizing, and then 
distinguishing between, two systems of  rights-based constitutional review (the US sys-
tem on the one hand, and the UK, Canada, and New Zealand on the other). However, 
Tushnet went on to use the terms “strong-form” and “weak-form” to refer variously 
to different types of  institutions,193 courts, 194 issues,195 rights,196 statutes,197 cul-
tures,198 or remedies.199 Thus, “strong rights” can co-exist with “weak remedies,” and 
vice versa.200 Courts may choose to give rights a “strong or weak-form treatment”201 
or “effect.”202 At other times, Tushnet describes the phenomenon of  ‘a strong-form 
court’ engaging in “weak-form review,”203 or strong-form review within a weak-form 
culture, or “weak-form judicial review within a strong-form system.”204 Within one 
system, he argued that there could be “strong-form review with respect to some con-
stitutional issues, weak-form review with respect to others.”205

To make matters more complicated, it sometimes seems as if  Tushnet equates a 
deferential or restrained standard of  review with weak-form review.206 At others, he 
resists this idea because he seems to associate judicial deference or restraint with a 
substantive standard of  review which goes to the definition or scope or ‘strength’ of  

192 Tushnet, Alternative Forms, supra note 15.
193 tuShnet, supra note 5, at 42.
194 Tushnet, Alternative Forms, supra note 15, at 2787n.30. Or “the strong form judge”: see Tushnet, Forms 

of  Judicial Review as Expressions, supra note 15, at 367.
195 tuShnet, supra note 5, at 36, 75; Tushnet, Alternative Forms, supra note 15, at 2787.
196 tuShnet, supra note 5, at 243, 250.
197 Tushnet, supra note 14, at 820n.26, where he refers to “weak form statutes” (by which I  assume he 

means statutory bills of  rights like the UK Human Rights Act or the New Zealand Bill of  Rights Act).
198 He talks about Sweden having a “culture of  weak form review” despite the fact that the Swedish consti-

tutional court possesses the power to invalidate legislation, Tushnet, Alternative Forms, supra note 15, 
2786n.25; see also Tushnet, Forms of  Judicial Review as Expressions, supra note 15, at 378n.76, where he 
mentions the “tradition that sustains strong form review” in the United States.

199 tuShnet, supra note 5, at 248.
200 Id.
201 Id. at 36; Tushnet, Alternative Forms, supra note 15, at 2782 (where he discusses whether certain deci-

sions will “receive strong or weak form treatment”).
202 Tushnet, Alternative Forms, supra note 15, at 2781 (discussing judges who choose to give their decisions 

“weak-form effects”); Tushnet, supra note 14, at 835 (where he talks about the “policy effects associated 
with strong-form judicial review”).

203 Tushnet, Alternative Forms, supra note 15, at 2787n.30.
204 See Tushnet & Dixon, supra note 15, section III; tuShnet, supra note 5, at 36.
205 tuShnet, supra note 5, at 36.
206 Id. at 37, 250.
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the right,207 whereas he associates weak-form review more closely with ‘what courts 
do when they find violations of  the weak or strong rights, which goes to the remedies 
available for violations.”208 “Strong remedies” include legislative invalidation, man-
datory injunctions or other “coercive orders to the political branches” which have 
the effect of  eliminating the rights-violation immediately.209 Weak remedies, in con-
trast, tend to be more provisional and less final or intrusive.210 They include declara-
tory judgments of  various kinds and deferred remedies which allow the legislature or 
administration time to address the rights-violation.211 An example of  the latter would 
be “a requirement that government officials develop plans that hold out some promise 
of  eliminating the constitutional violation within a reasonably short but unspecified 
time period.”212

The problem is that once the terms “strong form” and “weak form” are used in this 
capacious way to refer to this wide range of  phenomena which occur in all systems, 
then their use as a taxonomy of  different systems begins to look unstable. At the very 
least, what began as quite a polarized picture of  different systems of  review, ends up 
being a more complex picture of  multiple “blended systems,”213 all of  which com-
bine some “strong-form” and “weak-form” features in various ways and to varying 
degrees.214 Certainly, the features which Tushnet labels “weak-form” are by no means 
unique to the new Bills of  Rights in the Commonwealth countries and are prevalent in 
many “strong-form systems” too. Thus, in his discussion of  deferred remedies (which 
he characterizes as “weak form remedies”), Tushnet draws most of  his examples from 
countries such as Canada, South Africa, India, Ireland, and the US—all of  which pos-
sess a judicial strike-down power as well as other types of  “strong” remedies such as 
mandatory injunctions.215

When we look at the reality of  how such systems operate (including the US), the 
courts do not rely exclusively (or perhaps even primarily) on the strong, coercive rem-
edies. In many systems which possess a judicial strike-down power, judges tend to use 
that power as a measure of  last resort, precisely because it is perceived to be a drastic 
or blunt instrument to deal with potential rights-violations.216 Often, judges in such 

207 Id. at 250.
208 Id.
209 Id. at 247.
210 Id. at 247, 237.
211 Id. at 237 where he provides examples from Ireland, India, and South Africa.
212 Id. at 248.
213 Id. at 36. See also Katharine G. Young, A Typology of  Economic and Social Rights Adjudication: Exploring the 

Catalytic Function of  Judicial Review, 8(3) int’l J. ConSt. l. 385, 410 (2010).
214 This blending leads Gerstenberg to argue that the terminology of  “strong” and “weak” review is mis-

leading, see Oliver Gerstenberg, Negative/Positive Constitutionalism, “Fair Balance,” and the Problem of  
Justiciability, 10(4) int’l J. ConSt. l. 904, 915 (2012).

215 tuShnet, supra note 5.
216 Keith Whittington, Legislative Sanctions and the Strategic Environment of  Judicial Review, 1 int’l J. ConSt. 

l. 446, 449 (2003) (describing the strike-down power in the US as “a blunt instrument”). For an illu-
minating comparative analysis of  this issue, see further Gerard Hogan, Declarations of  Incompatibility, 
Inapplicability and Invalidity: Rights Remedies and the Aftermath, in of CourtS and ConStitutionS 233 (Kieran 
Bradley, Noel Travers & Anthony Whelan eds., 2014).
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systems rely on a presumption of  constitutionality to forestall findings of  unconstitu-
tionality unless it is absolutely necessary to do so.217 And even when judges use the 
strike-down power in strong-form systems, they sometimes soften its blow by suspend-
ing its effects to allow the legislature time to decide how to deal with the problem.218 
These devices are ways of  giving legislatures time, discretion and flexibility as to the 
most appropriate way of  remedying a rights-violation.219 Their prevalence in strong-
form systems shows that the language of  “displacement” is too crude to capture the 
complexity of  the inter-institutional dynamics surrounding questions of  rights. Often, 
the courts in strong-form systems find subtle ways of  allowing the legislature consid-
erable room for maneuver on how to remedy rights-violations. As Tushnet acknowl-
edges, even in strong-form systems, judges can choose whether to give rights a “strong 
or weak-form treatment.”220

Apart from remedies, there are other devices and approaches which judges can use 
to calibrate the strength or intrusiveness of  their powers, including doctrines of  stand-
ing, mootness, non-justiciability, prospective overruling, as well as doctrines of  defer-
ence and variable standards of  review.221 Interestingly, even though Tushnet places 
archetypal reliance on the US as the paradigm of  “strong-form review,” he takes the 
US experience with deferred remedies,222 deferential standards of  view,223 the politi-
cal questions doctrine,224 doctrines of  “structural due process,”225 and clear statement 
rules226 as American examples of  “provisional rather than conclusive review.”227 
These doctrines and devices show that even in the US, there are widespread “reso-
nances”228 of  weak-form review.

Tushnet also acknowledges the “dialogic” or “common-law” character of  some areas of  
US constitutional law229 as well as the prevalence of  techniques of  “democratic experimen-
talism”230 in the US system. Thus, Tushnet argues that the US doctrine on free speech has 
developed in a dialogic fashion, whereby the courts make tentative or provisional findings, 

217 brian foley, deferenCe and the preSumption of ConStitutionality (2008).
218 For analysis of  the remedial diversity in Canada, including use of  suspended declarations of  invalidity, see 

further Choudhry & Roach, supra note 104; in Ireland, see Carolan, supra note 104.
219 On suspended declarations in Canada, see Choudhry & Roach, supra note 104; in Ireland, see Carolan, 

supra note 104.
220 tuShnet, supra note 5, at 33.
221 Alexander Bickel, Foreword: The Passive Virtues, 75 harv. l. rev. 40 (1961–62); John Daley, Defining Judicial 

Restraint, in JudiCial power, demoCraCy and leGal poSitiviSm 279 (Tom Campbell & Jeffrey Goldsworthy eds., 
2000).

222 tuShnet, supra note 5, at 247.
223 Id. at 37.
224 Tushnet, Alternative Forms, supra note 15, at 2796.
225 Laurence Tribe, Structural Due Process, 10 harv. C.r.-C.l. l. rev. 269 (1975).
226 Dan Coenen, The Pros and Cons of  Politically Reversible “Semi-substantive” Constitutional Rules, 77 fordham 

l. rev. 2835, 2839 (2009).
227 Tushnet, Alternative Forms, supra note 15, at 2793; Mark Tushnet, Subconstitutional Constitutional Law: 

Supplement, Sham or Substitute, 42 wm. & mary l. rev. 1871, 1880 (2001).
228 tuShnet, supra note 5, at 69, 39.
229 Id. at 69 et seq.
230 Tushnet, supra note 14, at 822; Michael C.  Dorf  & Charles F.  Sabel, A  Constitution of  Democratic 

Experimentalism, 98 Colum. l. rev. 267 (1998); Young, supra note 213, at 399.
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wait to see how it develops or applies in practice and then adjusts its further rulings in 
light of  the developing practice.231 Tushnet is not alone in describing this type of  ongoing 
development of  constitutional doctrine in the US as an iterative, dialogic process whereby 
the courts progress incrementally and tentatively, allowing the legislature and/or execu-
tive to contribute to the joint enterprise of  working out the proper scope and limitations of  
a constitutional right.232 Interestingly, in his recent book on the so-called “Commonwealth 
model” of  constitutionalism, Stephen Gardbaum pulls back from his earlier position that 
inter-institutional dialogue was a distinctive or unique feature of  “weak-form review.” He 
now accepts that these forms of  inter-institutional dialogue occur in both strong-form and 
weak-form systems. 233 Therefore, “dialogue” is not a distinctive marker of  “weak-form 
systems.” Rather, it is something both systems have in common.

The array of  judicial doctrines, devices and techniques which are prevalent in 
strong-form systems show that the metaphor of  “displacement” is too crude to capture 
the full array of  techniques available to the judiciary in any system of  judicial review. 
These broader techniques are crucial ways in which the courts calibrate their relation-
ship with the elected branches of  government and distribute tasks between them in 
any system. Rather than relying on the image of  one institution “displacing” another 
in an all-or-nothing fashion, what happens when we look in more detail at all systems 
of  review is that judges rely on an array of  much more subtle devices, techniques and 
remedies, many of  which invite contributions from, and collaboration with, the other 
branches.234 Reliance on these techniques points up the limits of  a polarized distinction 
based on constitutional design and suggests instead the merits of  viewing all systems 
as “blending” features of  varying potency and effect in a multi-dimensional way.235 
By urging us to focus too narrowly on the availability or otherwise of  the strike-down 
power, the distinction between strong-form and weak-form review exaggerates the dif-
ferences between so-called strong-form and weak-form systems and obscures the fea-
tures they have in common. Such a narrow lens distorts the true picture of  not only 
weak-form systems but also of  the way many strong-form systems operate in practice.

6. Conclusion
Katharine Young has suggested that the function of  a typology is to “classify previ-
ously disjointed features and present clusters of  analysis that were previously kept 
apart.”236 Nonetheless, she warns that “in advancing new clusters, and the insights 

231 tuShnet, supra note 5.
232 See, e.g., Barry Friedman, Dialogue and Judicial Review, 92 miCh. l. rev. 577 (1993).
233 Gardbaum, supra note 1, at 15; see also Walter Sinnott-Armstrong, Weak and Strong Judicial Review, 22 law 

& phil. 381, 384–385 (2003).
234 Bateup, supra note 6, contrasts the notion of  binary choice with the most diverse range of  considerations 

and factors; Dan T. Coenen, A Constitution of  Collaboration: Protecting Fundamental Values with Second-Look 
Rules of  Interbranch Dialogue, 42(5) wm. & mary l. rev. 1575 (2001); Leighton MacDonald, supra note 
164, 5.

235 It may even be that this multi-faceted institutional engagement is not easily translated onto a continuum 
of  strength and weakness, see Young, supra note 213, at 387.

236 Id., at 385.
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they deliver, typologies may create blind spots and contradictions.”237 This article has 
tried to highlight some of  the blind spots and contradictions which ensue from using 
the distinction between strong-form and weak-form review as a way of  conceptualiz-
ing different systems of  review. This is not to deny that examining the UK, Canada and 
New Zealand as instantiations of  a single, over-arching “model” of  constitutionalism 
may yield some insights. But in carrying out this examination, it is important not to 
distort our understanding of  how these systems work in practice or to succumb to a 
false polarization (or indeed false commonality) between systems which the reality 
does not bear out.238 Reservations about the cluster of  “commonwealth constitution-
alism” or weak-form review are beginning to emerge.239 My analysis suggests that in 
order to understand how any of  these systems work (and therefore to classify them 
accurately) we should engage in a much more fine-grained, contextual comparativ-
ism which takes on board the multi-dimensional nature of  the interactions between 
courts and legislatures in all systems of  rights-protection.240

Two key consequences emerge from my analysis and require further study. The first is 
that we have to face up to problems with the idea of  the “last word,” both as an empiri-
cal fact about Bills of  Rights in countries like the UK, and more generally as a tool of  
theoretical and doctrinal analysis in constitutional law. There is no doubt that when 
scholars began to argue that the rights-protecting measures in the UK, Canada and New 
Zealand embodied a new model of  “Commonwealth constitutionalism,”241 the model’s 
unique selling point was that it seemed to give the elected branches of  government the 
“last word” on whether and/or how to protect rights. But as experience with these sys-
tems has accumulated, what has emerged is that Parliaments have not used their formal 
powers to override court decisions to any significant degree.242 In Canada, the notwith-
standing clause has hardly ever been invoked by the Federal Government243 and the UK 
Parliament has never overridden or rejected outright a judicial declaration of  incompat-
ibility. Nor has it ever overruled or modified a § 3 interpretation, even in cases where 
there is evidence of  considerable political disgruntlement about the judicial decision.244

If  we join with Mark Tushnet in thinking that one of  the virtues of  weak-
form review is that it is “supposed to impose political costs on the government by 

237 Id., at 385.
238 See also id., at 387.
239 See, e.g., Rivka Weill, The New Commonwealth Model of  Constitutionalism Notwithstanding: On Judicial 

Review and Constitution-Making, 62 am. J. Comp. l. 127 (2014); Grant Huscroft, Constitutionalism from 
the Top Down, 45(1) oSGoode hall l.J. 91 (2007); Gerstenberg, supra note 214, at 924 (who argues that 
the terminology of  “weak” and “strong” are misleading, as both forms of  review go hand in hand); 
Dixon, supra note 12, at 504; Khosla, supra note 13, at 759–760; Eoin Carolan, Leaving Behind the 
Commonwealth Model of  Rights Review: Ireland as an Example of  Collaborative Constitutionalism, in riGhtS-
baSed ConStitutional review—ConStitutional CourtS in a ChanGinG landSCape (John Bell & Marie-Luce Paris 
eds., forthcoming 2016).

240 Katharine Young also argues that the “weak/strong classification, whilst useful to comparative constitu-
tional law, is suspended from the subtleties that contextualised study can provide,” see Young, supra note 
213, at 391.

241 Gardbaum, supra note 2.
242 Kavanagh, supra note 52, at 322–324; Dixon, supra note 12, at 488.
243 Hiebert, Parliamentary Bills, supra note 3; Bateup, supra note 6.
244 Crawford, supra note 108, at 43.
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drawing public attention to the possibility that the government has violated con-
stitutional rights,”245 then we have to face the fact that legislatures (at least within 
the constitutional cultures prevailing in the Commonwealth countries) are gener-
ally unwilling to pay those costs. As Mark Tushnet observed, “these costs may be 
sufficient to convert a decision that nominally can be overridden into one that is 
effectively final,”246 thus collapsing the distinction between strong-form and weak-
form review into the theoretical possibility of  exercising a power which is never 
exercised in practice.

Interestingly, while the strong-form/weak-form distinction urges us to focus pri-
marily on the formal channels for disagreement between the courts and legislatures, 
the real constitutional action in these countries seems to be occurring at a more 
informal level, through reliance on a matrix of  doctrines and devices which facilitate 
various forms of  inter-institutional interaction and collaboration between the courts 
and the elected branches.247 Thus, in the UK, one of  the most important and hotly 
contested issues in the academic commentary has been the extent to which judges 
should defer (if  at all) to the considered decisions of  the democratic assembly and, if  
so, to what extent.248 This kind of  judicial self-restraint is just one way in which judges 
can calibrate their respect for the institutional competence and legitimacy of  the 
elected branches of  government, thus facilitating a division of  labor between them. 
The centrality of  this doctrine to the case-law also highlights that the shortcomings 
of  the “last word” approach to understanding the complex inter-institutional dynam-
ics under the HRA. Rather than thinking in absolutist terms about which branch of  
government has “the last word” in a constitutional dialogue, we should broaden and 
deepen our analysis to examine the nature and form of  the various contributions 
made by all branches of  government to protecting rights.249 On this more nuanced 
view, both the courts and the legislature have a shared responsibility for the protec-
tion of  rights, where each performs different (though complementary) roles. Thus, in 
the UK, it may be that the judicial word is effectively final on whether rights have been 
violated in particular cases which come before them, but if  the courts issue a decla-
ration of  incompatibility, Parliament’s word is final on how to remedy that violation 
in legislative form.250 This more differentiated division of  constitutional labour is not 
easy to capture using the simple metaphor of  “dialogue.”

245 Tushnet, supra note 14, at 834. See Kahana, supra note 8, at 231, emphasizing the way in which § 33 
forces the Canadian Parliament to be explicit about the fact that it is legislating notwithstanding Charter 
rights. This kind of  publicity is a political cost.

246 Tushnet, supra note 14, at 824.
247 Kavanagh, supra note 52; Peter W. Hogg & Allison A. Bushell, The Charter Dialogue Between Courts and 

Legislatures (Or Perhaps the Charter of  Rights Isn’t Such a Bad Thing After All), 35(1) oSGoode hall l.J. 75, 
82 (1997); Dixon, supra note 12, at 488; Young, supra note 6, at 778, 796.

248 The literature on deference under the HRA is vast. For an overview of  the key positions staked out in the aca-
demic debates, see T.R.S. Allan, Human Rights and Judicial Review: A Critique of  Due Deference, 65(3) CambridGe 
l.J. 671 (2006); Aileen Kavanagh, Defending Deference in Public Law and Constitutional Theory 126 law Q. rev. 
222 (2010); Jeff  King, Institutional Approaches to Judicial Restraint 28 oxford J. leGal SCi. 409 (2008).

249 See further Aileen Kavanagh, A Hard Look at the Last Word, 35 oxford J. leGal SCi. (forthcoming 2015).
250 Choudhry & Roach, supra note 104, at 223, 227–228. A  similar division of  labor is envisaged in 

Sathanapally, supra note 141, at 26–27; Kent Roach, Dialogic Review and Its Critics, 23 S.C. L. rev. 49 (2004).
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There is one final consequence which bears mention here. This is that, at least as 
instantiated in the UK and Canada, “weak-form review” is not the quick fix to the 
legitimacy problem faced by American-style judicial review, as many scholars hoped. 
There is no doubt that one of  the great virtues of  “weak-form review” was thought 
to be that it solved the legitimacy problem by reducing the powers of  the courts and 
giving legislatures the “last word” on whether and/or how legislation should protect 
rights. Taken at face value, weak-form review seemed to resolve (or at least mitigate) 
the tension between democratic self-government and rights-based constitutional 
review. But if  legislatures do not want, or at least do not assert their power to have “the 
last word” to any great degree, then the legitimacy problem remains largely unabated. 
It is worth noting that when Jeremy Waldron argued that his objections to rights-
based review only apply to strong review on the American model, he defined “strong 
judicial review” as a system where the courts have

the authority to decline to apply a statute in a particular case (even though that statute on its 
own terms plainly applies in that case) or to modify the effect of  a statute to make its application 
conform with individual rights (in ways that the statute itself  does not envisage).251

That definition brings the UK HRA squarely within the definition of  “strong judicial 
review” and incurs all the legitimacy problems which Waldron levels at the US system. 
These problems may not be insurmountable,252 but Waldron is surely right that they 
must be addressed head-on as part of  the justificatory challenge.253

Finally, if  legislatures do not avail of  the opportunity to override court decisions in 
weak-form systems, then this undercuts the argument that judges should adopt an 
interventionist and assertive judicial posture across the board, on the assumption that 
their decisions will be overturned by Parliament if  there is a democratic will to do so.254 
As we have seen, this assumption is typically unwarranted in the UK, because of  the 
various legal and political pressures which bear on the Government and Parliament 
to comply with judicial decisions. If  the possibility of  Parliament overturning a court-
ruling is actually a fiction, then it should not be used as a reason to embolden judicial 
spirits in weak-form systems. This article has shown that the UK courts have consider-
able power to protect rights in primary legislation using the tools given to them by the 
HRA. With great power comes great responsibility. Therefore, when carrying out their 
duty to protect rights under the HRA, UK judges should act with comity towards the 
other branches, ever mindful of  the limitations of  the judicial role.255

251 Jeremy Waldron, The Core of  the Case Against Judicial Review, 115 yale l. J. 1346, 1354 (2006). Note that 
this is different from Tushnet’s characterization of  strong-form review.

252 For an argument that they can in fact be surmounted with reference to the Human Rights Act, see 
kavanaGh, supra note 52, chs. 12 & 13; see further Aileen Kavanagh, Participation and Judicial Review: a 
Reply to Jeremy Waldron, 22 law & phil. 451 (2003).

253 Waldron, supra note 251. Waldron characterizes the UK as a weak system of  judicial review.
254 See Dixon, supra note 12, at 502; Gardbaum, supra note 1; Michael Perry, Protecting Human Rights in a 

Democracy: What Role for the Courts?, 38 wake foreSt l. rev. 635, 686 (2003).
255 On the scope and limits of  the judicial role in upholding rights, see Aileen Kavanagh, Judicial Restraint in 

the Pursuit of  Justice, 60 U. toronto L.J. 23 (2010).
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