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What’s so weak about “weak-
form review”? A rejoinder to 
Stephen Gardbaum

Aileen Kavanagh*

In his Reply to my article, Stephen Gardbaum makes a number of  insightful and 
important points, which he presses home in his characteristically fair, careful, and 
balanced way.1 Before addressing these points, I  should first respond to his plea for 
disambiguation concerning the target of  my critique. Gardbaum queries whether my 
critique focuses on the strong-form/weak-form typology as a way of  conceptualizing 
the difference between the US system of  rights-protection and the recent ones estab-
lished in Canada, New Zealand, and the UK, or whether it is opposed to the idea that 
there is a difference between them.

My article focused on both constitutional typology and constitutional reality, since 
they are deeply interrelated. One way of  testing any typology is to examine how well 
it maps onto reality. The aim of  my article was to see if  the distinction between strong-
form and weak-form review tracked a real difference in practice. My conclusion was 
that the UK system was mischaracterized as “weak.” Not only did it display strength in 
ways poorly captured by the strong-form/weak-form typology, it was not even weak in 
the dimension that mattered most for Tushnet and Gardbaum, namely, which institu-
tion has “the last word” on what rights require. If  the mark of  weak-form review is 
that the legislature has “the last word” rather than the courts, it was not clear to me 
that the UK matched that criterion in practice.

More broadly, I argued that the strong-form/weak-form typology was an unreliable 
and misleading way of  categorizing systems, because it was (i) shallow (by relying too 
heavily on the formal features of  constitutional design, detached from the broader 
political and constitutional context) and (ii) narrow (by cashing out the metric of  
strength or weakness largely in terms of  whether courts have a final power to strike 
down legislation, thus obscuring other important dimensions of  strength or weak-
ness). On my analysis, the strength or weakness of  any system of  rights review is 

1 Stephen Gardbaum, What’s So Weak about “Weak-Form Review”? A Reply to Aileen Kavanagh, 13(4) Int’l 
J. Const. l. 1040 (2015).
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multidimensional. By riveting on one single dimension (namely, the question of  which 
institution could “displace” or override the other on questions of  rights), the strong-
form/weak-form typology occluded other important dimensions of  strength (such as 
interpretive devices, the political questions doctrine, variation in the scope and inten-
sity of  review). The focus on formal finality led to false classification of  systems, pro-
ducing misleading and counter-intuitive results not borne out by reality.2

However, in challenging what I saw as the shallowness or narrowness of  the criteria 
used to distinguish strong-form and weak-form review, I was not denying that there 
were differences between these systems. My claim was simply that the differences 
between them were often overstated, and the commonalities between them frequently 
overlooked. Nonetheless, in drawing attention to some overlooked commonalities, 
I did not wish to deny that differences nonetheless exist. Clearly, there is a big differ-
ence between achieving rights-compatibility through creative doctrines of  statutory 
interpretation, and achieving it through a judicial strike-down followed by legisla-
tive amendment. Similarly, though the UK’s declaration of  incompatibility operates 
in similar ways to a judicial strike-down, the remedial emptiness of  the declaration 
nonetheless generates different institutional dynamics from those which ensue from 
judicial invalidation.

My point was not that there are no differences between these mechanisms and 
those available in a “strong-form” system, but that whatever differences they produce, 
they do not necessarily result in a weaker form of  review. Nor do they necessarily have 
the effect of  allowing the legislature to displace the courts on questions of  rights. The 
opposite could occur. Weakness along one dimension (say, lack of  judicial power to 
invalidate) could produce strength in another (through bold interpretation). This phe-
nomenon was not well-captured by the one-dimensional way in which the strong-
form/weak-form typology was often employed.

Let me now turn to address Gardbaum’s more specific points. Gardbaum argues 
that the record of  legislative response to § 4 declarations is not as weak as I suggested, 
because the UK Parliament has not yet complied with a declaration of  incompatibility 
concerning the UK’s blanket ban on prisoner voting.3 Gardbaum suggests that this 
declaration is “the only one so far issued”4 where we might expect legislatures to resist 
a court ruling on rights, because it is a politically controversial issue on which reason-
able people disagree, such that a legislative override would not necessarily be seen as 
an affront to rights.

Gardbaum is absolutely right to draw attention to the prisoner voting issue. 
However, I believe that this issue is marked by unusual features, so that it is difficult to 
draw general lessons from it about the operation of  weak-form review. The first point 
to bear in mind is that the failure to implement the declaration of  incompatibility on 
prisoner voting is very much the exception rather than the rule. The general pattern 
of  legislative response is one of  almost uniform compliance rather than defiance. One 

2 For an analysis of  the focus on finality in the context of  Gardbaum’s work, see Aileen Kavanagh, A Hard 
Look at the Last Word, 35 oxford J. legal stud. 1–23 (2015).

3 Smith v. Scott [2007] SC 345 (U.K.).
4 Gardbaum, supra note 1, at 1043.
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exceptional case does not undermine my claim that the UK Parliament does not tend 
to seize the last word on rights, and that a general practice of  compliance with decla-
rations of  incompatibility is setting in. Moreover, the political response to prisoner vot-
ing has been acutely focused on the perceived illegitimacy of  the Strasbourg ruling on 
prisoner voting in Hirst.5 The subsequent declaration of  incompatibility by a Scottish 
court has received virtually no political attention. Therefore, prisoner voting does not 
provide a good example of  the UK Government/Parliament engaging in an open dis-
agreement or confrontation with the UK Supreme Court on what rights require, as the 
weak-form typology would lead us to expect.

Furthermore, I would question Gardbaum’s claim that the prisoner voting issue is 
the “only one so far issued” which has elicited widespread controversy, with the others 
characterized as “drier, lawyers’ cases.”6 In fact, there have been many controversial 
declarations of  incompatibility on issues such as national security,7 sexual offences,8 
and transgender rights.9 Despite the deep controversy surrounding these declarations 
(including some well-publicized political opposition to them),10 the Government com-
plied with all of  them in due course.

In my view, the most significant feature of  the prisoner voting issue is not that it 
is subject to reasonable disagreement (though this is certainly true), but rather that 
it has elicited a remarkable degree of  consensus across all the political parties in 
the UK, who are at one in opposing the Strasbourg ruling on prisoner voting. This 
makes the prisoner voting issue highly unusual and hard to replicate in future cases. 
If  this degree of  political consensus is the threshold at which legislative defiance of  
Declarations of  Incompatibility becomes possible of  feasible under the UK HRA, then 
I believe such defiance will continue to be exceptional rather than routine. It does not 
mark the beginning of  a trend towards legislative non-compliance on controversial 
issues.

Gardbaum’s second point is that my analysis is insufficiently comparative to cast 
doubt on the general usefulness of  the distinction, or to ground a comprehensive 
assessment of  whether this model is working well in practice. To this I would simply say 
that whilst a comprehensive assessment of  weak-form review in action may require an 
analysis of  all five jurisdictions, close scrutiny of  one leading exemplar of  the model is 
sufficient to raise serious doubts. In his excellent book—The New Commonwealth Model 
of  Constitutionalism11—Gardbaum identifies a slide towards legislative supremacy in 

5 Hirst v. U.K. [2005] E.C.H.R. 681.
6 Gardbaum, supra note 1, at 1043.
7 A v. Secretary of  State for the Home Department [2004] UKHL 56 (the ‘Belmarsh prison’ case); Terror 

Detainees Win Lords Appeal, BBC news onlIne, Dec. 16, 2004, available at http://news.bbc.co.uk/1/hi/
uk/4100481.stm.

8 R (Thompson) v. Secretary of  State for the Home Department (Appellant) [2010] UKSC 17; Alan Travis, 
Sex Offenders Win Appeal Against Indefinite Inclusion on Register, the guardIan, April 22, 2010, available at 
http://www.theguardian.com/uk/2010/apr/21/sex-offenders-register-life-appeal.

9 Bellinger v. Bellinger [2003] 2 A.C. 467 (H.L.) (U.K.).
10 See, e.g., Home Secretary Theresa May is Appalled by Sex Offenders Ruling, BBC news onlIne, Feb. 16, 2001, 

available at http://www.bbc.co.uk/news/uk-politics-12480559.
11 stephen gardBaum, the new Commonwealth model of ConstItutIonalIsm: theory and praCtICe (2013).
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the Australian states and the slide towards judicial supremacy in Canada.12 But he 
selects the UK and especially New Zealand as providing the best instantiation of  the 
‘balanced, intermediate position’ required under weak-form review.13 If  this is true, 
then the UK is not just one jurisdiction amongst many, but a central and leading exem-
plar of  the weak-form model.

Gardbaum’s final argument goes into counterfactual territory. He suggests that 
if  weak-form review had existed in the US or Germany, the respective legislatures 
in these countries might have overruled controversial judicial decisions on rights. 
Counterfactuals such as these are notoriously difficult to assess, because they depend 
on multiple political, legal and cultural variables, whose effect and interaction are 
hard to predict. Perhaps there is little to be gained by trading intuitions on these hypo-
theticals. Suffice it to say that the evidence emerging from some weak-form countries 
suggests that where the courts command high levels of  public trust and esteem and 
rights have high political salience, legislatures can be inhibited from overriding court 
rulings even on cases they fervently oppose. The fact that the legislatures in the UK 
and Canada have hardly ever seized the last word in open defiance of  court rulings on 
rights in controversial cases, leads me to treat Gardbaum’s hypotheticals with caution.

But this is not to deny that devices like the declaration of  incompatibility may not 
be effective in countries where the institutional position of  the courts and/or respect 
for rights is much more fragile. Though a judicial “nudge” may be sufficient to ensure 
robust rights-protection in the UK, we can join Albie Sachs and Lech Garlicki in their 
predictions that a nudge would not succeed in constraining legislatures in South 
Africa or in Central and Eastern Europe.14 To my mind, these comments support my 
analysis rather than undermine it, because they rely on the perception that within the 
UK’s constitutional culture, a judicial nudge is as good as a push. As Albie Sachs put 
it, “where political culture is well entrenched . . . you can rely on a nudge from the top 
courts and the parliament will follow suit.”15 This supports the argument advanced in 
my article, namely, that since the UK Parliament generally “follows suit,” the declara-
tory power in the UK is as effective and authoritative as a mandatory power might be 
in other systems. Weakness in form can lead to—and coexist with—strength in fact.

Stephen Gardbaum concludes his Reply with some insightful comments on the 
nature and limits of  typologies. As he rightly observes, typologies necessarily involve 
generalization. Therefore, we should not expect them to capture every detail which a 
close, contextual analysis would provide. But however general a constitutional typol-
ogy may be, its broad contours should map onto constitutional reality to some mean-
ingful degree. It may not provide a detailed map, but it should point us in the right 

12 It is worth querying whether this clustering around the poles of  legislative and judicial supremacy bears 
out Tushnet’s famous claim that weak-form review is prone to instability in both directions, see Mark 
Tushnet, New Forms of  Judicial Review and the Persistence of  Rights- and Democracy-Based Worries, 38 wake 
forest l. rev. 813, 837 (2003).

13 Gardbaum, supra note 11, at 235.
14 Global Constitutionalism: Alumni Weekend 2013, 61 yale l. rep. 53 (2014); Lech Garlicki, Editors’ Choice 

of  Books 2014, 13(1) Int’l J. Const. l. 319, 321 (2015).
15 Sachs, supra note 14.
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general direction. My claim was that this typology was deeply misleading, because 
it led us to categorize some systems as strong and others as weak, even though the 
landscape on the ground did not match that delineation. As Gardbaum observes, fine-
grained contextualism can provide a useful corrective to the cartography of  compara-
tive constitutional law, by alerting the cartographers to features of  the terrain they 
may have overlooked or misperceived when viewing the landscape from afar.

Despite putting critical pressure on the way in which this typology was made out—
especially its classification of  these systems as weak—let me conclude with some 
comments on the value of  clustering the Commonwealth countries together as an 
instantiation of  a new hybrid model of  constitutionalism. Pioneered by the work of  
Stephen Gardbaum and Mark Tushnet, this clustering has stimulated deep reflection 
both within and between these jurisdictions about the challenges of  protecting rights 
whilst engaging legislatures. Moreover, it has precipitated a broader comparative 
engagement with the idea of  involving legislatures in the rights-project far beyond 
the Anglo-centric confines of  Commonwealth countries.16 Finally, it has stimulated 
deeper reflection on how we go about measuring strength and weakness in any system 
of  review. As a participant in that broader reflective endeavor, my underlying argu-
ment is that strength and weakness are multi-dimensional, such that a typology based 
on one single dimension (namely, formal finality) is apt to mislead.

Nonetheless, I  believe it is both insightful and valuable to group these countries 
together in the cartography of  comparative constitutional law. Not only do they share 
a common political and constitutional culture grounded in parliamentary sovereignty 
and the Westminster parliamentary system, they also now share a common consti-
tutional objective, namely, to devise a Bill of  Rights which does not result in the rule 
of  judges. Protecting rights whilst respecting and engaging legislatures is a perennial 
concern of  constitutionalism. Whether these countries succeed in providing a novel 
and sustainable solution to that age-old problem remains to be seen.

16 See, e.g., Juha Lavapuro, Tuomas Ojanen, & Martin Scheinin, Rights-based Constitutionalism in Finland and 
the Development of  Pluralist Constitutional Review, 9(2) Int’l J. Const. l. 505 (2011).
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