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Constitutional revolutions and 
the constituent power: 
A rejoinder to Jan Komárek

Mark Tushnet*

Responding to Jan Komárek’s “Constitutional Revolutions and the Constituent Power: A 
Reply to Mark Tushnet” I argue that positing that constitutions “recognize” rights from some 
external source presents the problem, addressed in the theory of  the right of  revolution, that 
constitutions might “recognize” the wrong set of  rights, and in particular might recognize as 
rights principles that should not so qualify. In a related argument, I contend that exercises of  
the right of  revolution need not be only to protect the constitution, but can occur against a 
government that is faithfully complying with a defective constitution.

Constitutional revolutions and the constituent power raises several issues that 
I address in this Response.1 They center on the author’s discussion of  my treatment of  
the right to revolution, or, as the author puts it, the right to violate the constitution.

The author posits a distinction between an American tradition in which the 
pe ople are the constitution’s authors and a European tradition in which the pe ople 
recognize human rights: “The people can recognize, rather than decide, that there 
are some principles not amendable by their will.”2 This position, as the author states, 

1 Jan Komárek, Constitutional Revolutions and the Constituent Power: A Reply to Mark Tushnet, 13(4) Int’l J. 
Const. L. 1054 (2015). I note the author’s observation that the approach I take to constitutional amend-
ments—positing a tension between decisions taken by “the people” at time-one and those the people 
would like to take at time-two—arises from the US experience in which “the people” were constituted at 
time-one by the very fact of  the US Constitution’s adoption. That observation about the co-originality 
of  the US Constitution and the US people is a common one, which I have sometimes made myself, but it 
may not be accurate, for reasons Gary Jacobsohn is in the process of  developing. Jacobsohn’s argument is 
that the contemporary German people are constituted by the Basic Law more than the US people are by 
the US Constitution because the Basic Law has indirect horizontal effect, thereby pervading private law, 
has unamendable provisions, and enacts a comprehensive hierarchy of  values. None of  that is true of  
the US Constitution. For present purposes, though, it is enough for me to observe that I rely on theories 
of  constituent power developed originally by the French Abbe Sieyès and then elaborated upon by the 
German Carl Schmitt. That suggests that the theoretical tradition in which my article is located should 
not be described as distinctively US-based.

2 Komárek, supra note 1, at 1055.
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is connected to a natural-law tradition. This leaves me puzzled when the author dis-
tinguishes between an American approach in which “the people derive the right [to 
revolution] from a source, which lies outside the constitution,” that source being 
“we the people,” and the European approach in which the people recognize human 
rights, or “abstract principles.” That formulation seems to me to posit two kinds 
of  external “underpinning[s]” of  constitutional principles—“we the people” and 
“abstract principles,” both of  which seem to me to “lie outside the constitution.” 
If  identifying “the people” is problematic, so is identifying the human rights that 
the people recognize. The problem with the latter is brought out most clearly with 
respect to mistaken “recognitions” of  human rights, which are then embedded in 
unamendable provisions.

Suppose the constitution “recognizes” the wrong set of  rights. The easy case occurs 
when the constitution recognizes too few rights but contains a provision allowing con-
stitutional amendments. When the people come to understand that the constitution 
fails to recognize some right, they can repair the constitution by amending it to include 
that right. What, though, if  the constitution contains too many rights? Again, in the 
normal course the rights mistakenly included can be amended out of  the constitution.3 
What, though, if  the (excessive) rights are included in unamendable provisions?4

The only course, as I see it, is to replace the unamendable provision. The Colombian 
example of  term limits provides a good illustration of  the problem. The “Reply” to my 
article treats that example in the paragraph dealing with the way in which Europeans 
conceive of  constitutions as recognizing human rights, and I think it fair to read its 
discussion of  the Colombian example within that framework.5

3 Consider for example, the provision in the Constitution of  South Africa specifying in surprising (from a 
comparative perspective) detail the procedures for prompt judicial consideration of  arrests and deten-
tions. S. Afr. ConSt., 1996, § 25(2)(1):

Every person arrested for the alleged commission of  an offence shall . . . have the right . . . as soon 
as it is reasonably possible, but not later than 48 hours after the arrest or, if  the said period of  48 
hours expires outside ordinary court hours or on a day which is not a court day, the first court day 
after such expiry, to be brought before an ordinary court of  law and to be charged or to be informed 
of  the reason for his or her further detention, failing which he or she shall be entitled to be released.

 That provision is clearly the response of  the Constitution’s drafters to the specific historical circumstances 
out of  which the Constitution emerged. But, in the fullness of  time, it might be that a new, democratic South 
Africa could do better with somewhat less detailed provisions on those issues. The people of  South Africa 
can respond by eliminating many of  the provisions’ details while preserving the general principle of  prompt 
judicial consideration of  arrests and detentions. (I do not mean to suggest that that time has arrived.)

4 The question is not entirely hypothetical. The German Constitutional Court’s Hartz IV decision, BVerfG, 1 
BvL 1/09, Feb. 9, 2010, Rn. (1–220), held some revisions of  that nation’s social welfare system uncon-
stitutional, and in doing so referred to and perhaps relied upon the Basic Law’s unamendable “human 
dignity” provision. One can imagine a later case in which the Constitutional Court took that reference 
seriously and held unconstitutional revisions in social welfare schemes that were sensible responses to 
novel (dire) economic circumstances. In that situation amending the Constitution so that the social wel-
fare revisions were permissible would be ruled out by the unamendability of  the human dignity clause. 
(I emphasize that this is a hypothetical case, and I do not believe that it would ever arise. But it illustrates 
how an unamendable constitutional provision can result in the protection of  “too many” rights.)

5 I note in particular the characterization of  term limits as “a shield against usurpation of  power in case he 
wanted to violate the constitutional guarantee against repetitive terms.” That could be a tautology—term 
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I find it odd to treat term limits as somehow connected to the recognition of  human 
rights. True, most national constitutions do impose term limits on the person desig-
nated President. Still, the United States got along reasonably well (along the dimension 
of  presidential powers) before the adoption of  presidential term limits in the Twenty-
Second Amendment (ratified 1951). Further, parliamentary systems typically have no 
limits on the terms chief  executives—usually referred to as “prime ministers”—can 
serve.6 The connection between term limits and human rights seems loose indeed.

Even more, term limits might be seen as violations of  a human right, the right of  the 
people to choose those who will govern them.7 On that view the Colombian constitu-
tion “recognized” too many rights when it limited the number of  terms a president 
could serve, and exacerbated the problem by purporting to make the term limit provi-
sion unamendable.

A second proposition about which I wish to raise questions is the idea that “the very 
idea of  a right to violate the constitution . . . sounds odd in Europe. If  there is a right 
to revolution . . . , it can only serve the aim of  protecting the constitution against the 
government or a regime, which would want to violate it. . . .” This seems to me wrong. 
As the preceding discussion in this Response suggests, I think it entirely possible that 
a government or regime might be faithfully adhering to a defective constitution, 
where some of  the defects are contained in unamendable provisions. The Colombian 
Supreme Court’s decisions barring a constitutional amendment to authorize a third 
presidential term seem to me either right or quite defensible within the Colombian 
Constitution’s language and traditions.

Suppose, though, that the term limits are a defect. How is the defect to be remedied? 
Any constitutional theory that failed to provide the conceptual resources to explain 
how a defective constitution (with unamendable provisions) can be replaced would 
itself  be quite defective. And, it seems to me, the possibility of  constitutional replace-
ment is widely, and perhaps universally, acknowledged. Typically, the mechanism 
for replacement is the exercise of  the constituent power. Exercises of  the constituent 
power are necessarily extra-constitutional, but where the constitution being replaced 
has unamendable provisions the exercises are also contra-constitutional. Yet, that is 
to say that they do indeed violate the constitution. But, it seems to me, there is nothing 
odd about saying that.

“Peasants with Pitchforks” argues that unamendable defects can be remedied by 
replacing the constitution through extra-constitutional action by the constituent 

limits shield the nation against a usurpation consisting of  violation of  the term limits provisions—but 
I think a more appropriate and generous reading is that term limits were a shield against usurpations of  
power that might occur were presidents to serve more than two terms.

6 I derive the empirical assertions in this paragraph from a casual inspection of  the Constitute database, 
https://www.constituteproject.org. One complication, which weakens the claim that “term limits for 
presidents” is an analytically interesting category, is that sometimes presidents are chief  executives and 
sometimes they are largely ceremonial heads of  state with limited (though sometimes important) powers 
of  governance.

7 See US Term Limits v.  Thornton, 514 U.S. 779, 783 (1995). The source of  the thought is Alexander 
Hamilton, who said that “the people should choose whom they please to govern them.” Quoted in Powell 
v. McCormack, 395 U.S. 486, 547 (1969).
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power without going through the formal steps typically associated with exercises of  
the constituent power, such as the convening of  a constituent assembly.8 What mat-
ters is that the constituent power actually be exercised, which could occur, in my 
awkward phrasing, through “the form of  law,” by which I meant to suggest that the 
exercise might take on only the form, not the reality, of  law. My argument is that using 
the form of  law can dissociate the idea of  revolution from the idea of  violence, and can 
conserve on the people’s resources (why bother to convene a constituent assembly to 
reenact the existing constitution save for changes in the unamendable provisions?).

Finally, I acknowledge that the Reply to my article does identify something in the 
neighborhood of  a contradiction in my exposition. Introducing the idea of  the con-
stituent power of  “the people,” I argued that the better way of  thinking about the term 
“the people” was to treat it as referring to a concept rather than an empirical reality. 
Yet, in describing how we could know when the constituent power had been exercised, 
I argued that we could do so only by examining empirically whether the exercise of  the 
constituent power succeeded in roughly a Hartian sense. So, in one appearance “the 
people” is a concept while in another it has something to do with empirical reality.

I am inclined to think that the apparent contradiction is more like a tension or a 
failure in exposition. I know that, in writing the article, I struggled over how to identify 
“the people.” I remain convinced that treating the term as referring to a concrete set 
of  real-world individuals runs risks of  ethno-nationalism.9 Perhaps the best I can do is 
suggest that there might be a difference between the conceptual exercise of  identifying 
“the people” and the empirical exercise of  determining when the constituent power—
concededly, of  “the people”—has been exercised. But, on this matter I acknowledge 
that substantial additional work must be done.

8 This is one of  the arguments I made against attempting to “proceduralize” the account of  the way in 
which the constituent power must be exercised.

9 Those risks make a subterranean appearance in the Reply, when it couples its reference to the estab-
lishment of  a unified German in 1879 with the thought that the post-communist regimes in central 
and eastern Europe “hardly marked the birth of  a new nation.” When applied to central and eastern 
European states, the latter thought raises questions about whether Roma citizens of  those nations, and 
other immigrant citizens, are part of  “the people”; when applied to Germany, it raises questions about 
whether German citizens of  Turkish origin are part of  “the people” of  Germany.
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