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Samuel Issacharoff ’s new book is a major 
contribution to a burgeoning literature on the 
ways in which courts can protect and improve 
what the author calls “fragile democracies”—
democratic orders threatened by the specter of  
authoritarian overthrow or deformed by the 
excessive power of  individuals or dominant 
parties. It is also part of  a long-term project 
by Issacharoff  that seeks to apply insights 
learned in a lifetime of  study of  United States 
electoral law towards comparative consti-
tutional law. Through a wealth of  detailed 
examples drawn from many different regions 
of  the world, Issacharoff  argues that courts 
can have success in serving as a “stopgap” for 
democratic electoral politics even under chal-
lenging conditions (at 241).

Issacharoff  motivates his argument by con-
trasting it with two oft-noted (if  not necessarily 
followed) tenets of  US constitutional theory—
that freedom of  speech principles prevent 
almost all impingements on electoral politics, 
and that courts should steer clear of  political 
thickets. While these positions may work pass-
ably well in the United States, courts elsewhere 
“now routinely engage the complicated world 
of  political power in ways unimaginable a few 
generations back” (at 289). Issacharoff ’s core 
argument in favor of  this conception of  judi-
cial role is deeply pragmatic: constitutional 
courts need to play an aggressive role in many 
systems because of  their susceptibility to dem-
ocratic erosion, and in many cases they are the 
only institutional actor likely to play the role. 
Moreover, while courts can be packed, ignored, 
or otherwise neutralized, they have gained a 
kind of  centrality to domestic and interna-
tional politics in many regions that makes 
them increasingly costly to disobey. The argu-
ment, then, is not that courts are the perfect 
institution to play a democracy-protecting and 
promoting role, but rather that they are often 
the best available institution in environments 
with limited alternatives.

The first half  of  the volume lays out the 
case for “militant democracy”—the need for 
constitutional designers to enact, and courts 
to enforce, restrictions on the electoral process 
in order to preserve liberal democracy against 
anti-democratic threats from within. The basic 
literature on this phenomenon, particularly 
with reference to the postwar German experi-
ence, is of  course well known. But Issacharoff  
develops a careful typology of  both different 
kinds of  threats and different kinds of  restric-
tions, contrasting the classic form of  party-
banning with alternatives such as policing 
electoral speech (as in India) or prohibiting 
anti-democratic parties from competing in 
elections (as in Israel). His analysis is sophis-
ticated in acknowledging that these restric-
tions can be useful in preserving democracy in 
some circumstances, ineffective in others, and 
perhaps themselves anti-democratic in a third 
set of  situations. The discussion of  the Turkish 
experience is richly drawn. Bans on majoritar-
ian Islamic parties in Issacharoff ’s view led 
these parties towards more moderate paths 
(even if  they did not ultimately prevent the 
emergence of  a dominant-party regime in Tur-
key); bans on Kurdish parties however hewed 
much closer to the “illegitimate extinguish-
ment of  a minority political voice” (at 82).

The second half  of  the book focuses on the 
somewhat distinct problem of  how courts can 
help to construct an electoral market that is 
as competitive and accountable as possible in 
emerging democracies. Issacharoff  surveys 
numerous examples of  courts playing a central 
role in this context. For example, he shows how 
judiciaries have imposed constitutional limits 
on exercises of  governmental power that would 
otherwise entrench incumbents, prevented 
majoritarian groups from reneging on pacts 
formed during democratic transition that are 
needed to protect minority interests, ensured 
that elections are truly clean, and protected the 
political opposition against attempts to remove 
them from the political process. In making this 
showing, he demonstrates the impressive ways 
in which the toolkit available to constitutional 
judges has expanded through time. Courts 
now routinely supervise elections and at times 
utilize tools like the unconstitutional constitu-
tional amendment doctrine to strike down pro-
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posed constitutional changes that pose a major 
threat to the democratic order.

Here too, the analysis is nuanced in point-
ing out that while courts can at times play a 
positive role, they face limits. A  major chal-
lenge discussed in this part of  the book is 
the problem of  dominant-party democracy: 
Courts must seek to open up spaces of  political 
competition and create accountability in situ-
ations where a party possesses a democratic 
electoral mandate, but uses that mandate to 
marginalize opposition actors and entrench 
its own electoral power for the future. In his 
rich portrait of  the South African Constitu-
tional Court Issacharoff  argues that it played 
a central role in the democratic transition, 
most prominently by reviewing the final con-
stitution to ensure that it stuck to the bargains 
struck in the interim constitutional text. How-
ever, the Court’s experience as time has gone 
on has been more problematic. In confronting 
the power of  a dominant party arising out of  
the transition (the African National Congress, 
ANC), the Court has often proven to be at its 
weakest when ensuring the rights of  minority 
parties.1 Issacharoff  shows that it has at times 
found spaces to undertake interventions that 
limited the ANC’s power, but that the task has 
not been easy.

Fragile Democracies is certain to be an 
agenda-defining work in the field of  com-
parative constitutional law. It ties together a 
number of  disparate examples from around 
the world with a coherent, pragmatic theo-
retical conception of  judicial role. Moreover, 
it raises a number of  important questions and 
offers suggestions as to their possible answers. 
Scholars doing future work in the field will 
inevitably be influenced by both the theoreti-
cal analysis and case studies.

First, there is the question of  the political 
conditions under which courts can be effec-
tive in playing this kind of  role. On this ques-
tion Fragile Democracies offers fascinating and 
important clues for future analysts. A central 
case in Issacharoff ’s analysis is the Colom-
bian Constitutional Court’s celebrated deci-

sion declaring a referendum that would have 
amended the constitution to give President 
Alvaro Uribe a potential third consecutive 
term to be a substitution of  the constitution.2 
Issacharoff  notes the importance of  this deci-
sion for Colombian democracy, since allow-
ing a strong, outsider President like Uribe to 
serve three consecutive four-year terms (in 
a context where Colombian presidents had 
historically been limited to only one) would 
plausibly have led to democratic erosion in 
Colombia by weakening both the electoral 
opposition and checking institutions. And he 
emphasizes that Uribe’s perhaps surprising 
compliance with the decision was not “preor-
dained” (at 151). In fact the Court’s success 
hinged on the high degree of  political support 
for its decision. The Court had built up consid-
erable popular support through time (mainly 
through its socioeconomic rights jurispru-
dence), and Uribe was weaker than his per-
sonal popularity suggested because he was 
head of  a loose coalition of  political actors 
rather than a cohesive political movement. 
The Court’s decision cleverly exploited the 
divisions in Uribe’s coalition because as soon 
as the Court issued the decision, erstwhile 
allies within his camp began mounting their 
own campaigns. Indeed, the ultimate winner 
of  the 2010 election was a former member 
of  Uribe’s cabinet, but one who has broken 
sharply from his policy positions.3

Courts attempting these kinds of  head-on 
coalitions in less promising circumstances 

1 See theunis roux, the PolitiCs oF PrinCiPle: the 
First south aFriCan Constitutional Court, 1995–
2005, at 334–335 (2013).

2 The Court relied on both procedural errors in 
the passage of  the amendment and its substan-
tive unconstitutionality as a “substitution of  
the constitution.” See Decision C-141 of  2010, 
available at http://www.corteconstitucional.gov.
co/relatoria/2010/c-141-10.htm.

3 For more detail on the conditions and strate-
gies which made the second Colombian reelec-
tion decision effective, and more broadly on the 
conditions under which the unconstitutional 
constitutional amendment doctrine might prove 
effective, see Rosalind Dixon & David Landau, 
Transnational Constitutionalism and a Limited 
Doctrine of  Unconstitutional Constitutional 
Amendment, 13(3) int’l J. Const. l. 606 (2015); 
David Landau, Abusive Constitutionalism, 47 u.C. 
DaVis l. reV. 189 (2013).
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may find much less success. A difficult ques-
tion the book highlights, then, is about judi-
cial strategy in these less auspicious contexts 
where courts are weaker and incumbent 
political actors more entrenched. The book 
raises the fascinating question of  whether 
and when reasoning matters. While it calls for 
courts to develop fuller theories of  democratic 
defects, it acknowledges that judicial reason-
ing may in the end not make much difference. 
The Thai Constitutional Court, for example, 
issued what Issacharoff  considers to be one of  
the most principled accounts of  the problem 
with dominant party democracy, but its inter-
ventions nonetheless proved futile or counter-
productive.

Perhaps a more promising path for courts 
operating in difficult environments is to 
avoid direct constitutional confrontation and 
instead to work in less politically charged 
ways. Issacharoff  highlights, for example, 
how the South African Constitutional Court’s 
important decisions dealing with the appoint-
ment and insulation of  prosecutorial authori-
ties relied on indirect routes. One decision 
declared the appointment of  the public pros-
ecutor invalid on administrative grounds 
(using a deferential standard of  review) 
because the president failed to consider evi-
dence of  past improprieties. The other relied 
on international treaties (rather than con-
stitutional law) to invalidate provisions that 
would have provided insufficient structural 
protection to specialized anticorruption pros-
ecutors. This suggestion meshes with that 
of  other recent work suggesting that courts 
operating in difficult environments may be 
most effective when they exploit cracks in the 
dominant coalition4 or when they exercise 
relatively weak rather than confrontational 
forms of  judicial review.5 The answers to these 
questions of  judicial strategy in challenging 
political environments are crucial for theorists 
both of  judicial design and judicial role.

Issacharoff ’s work is a nuanced justifica-
tion for courts to take an active role in regulat-
ing and preserving fragile democratic systems. 
In making this pragmatic case, the book per-
haps underemphasizes the risks of  such a 
judicial empowerment strategy, risks that run 
beyond ineffectiveness and even backlash. 
Courts are often products of  their political 
regimes. Far from reining in dominant par-
ties or would-be authoritarian actors, then, 
courts may well use their power to entrench 
incumbents and marginalize the opposition. 
And the more tools they have to carry out this 
goal—militant democracy, unconstitutional 
constitutional amendments, etc.—the more 
damage they can cause.6 This is not a merely 
academic point. High courts in Nicaragua 
and Honduras recently used the unconstitu-
tional constitutional amendment doctrine to 
excise term limits provisions from their con-
stitutions, in each case acting at the behest of  
incumbents. In the Honduran case, the term 
limit was not merely constitutional, but also 
supposedly unamendable, so the use of  the 
court may have been the only way for incum-
bents to achieve their goals.

The fact that judicial power can be mis-
used is not an argument against Issacharoff ’s 
theory. Instead, it suggests the urgency of  
his call for more robust theorizing about the 
role of  courts in regulating electoral markets. 
Future work will follow the lines of  this book 
in illuminating effective judicial strategies and 
in distinguishing proper and improper uses of  
judicial power. Fragile Democracies is an ambi-
tious and wide-ranging achievement, and one 
that will guide the direction of  work on judi-
cial role in non-consolidated democracies for 
years to come.

David E. Landau
Florida State University College of  Law

Email: dlandau@law.fsu.edu
doi:10.1093/icon/mov066

4 See roux, supra note 1.
5 See Stephen Gardbaum, Are Strong Constitutional 

Courts Always a Good Thing for New Democracies, 
53 Colum. J. trans. l. 285 (2015).

6 See Ozan O. Varol, Stealth Authoritarianism, 100 
ioWa l.  reV. 1673, 1689 (2015) (“[J]udges are 
unlikely to engage in a sustained resistance 
effort against powerful incumbents.”).
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