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than having any international court “at the 
center,” there are benefits of  having mul-
tiple interacting courts, borrowing from one 
another, competing with each other, never 
placing the responsibility for the coherence 
of  the legal order in the hands of  one judi-
cial body.

Farewell examines the process of  con-
vergence in a serious and systematic way, 
grounding its conceptual arguments in 
the empirical work of  international and 
regional courts. The book provides what is 
clearly missing in the fragmentation debate, 
that is, empirical evidence from the practice 
of  courts and tribunals demonstrating the 
processes through which fragmentation and 
convergence occur. Farewell also succeeds in 
doing something that few multi-contributor 
volumes in law are able to achieve, that is, 
to construct a clear argument that runs 
throughout the entire book. The editors 
advanced a hypothesis and structured the 
chapters in such a way so as to allow for 
this argument to be developed through the 
course of  the volume. Each chapter can be 
read as a standalone contribution, yet the 
book should be read as a monograph in order 
to view the development of  the argument. 
The volume strikes the balance between pre-
senting a logical and well-structured thesis 
while also retaining the individual voices. 
There are clear benefits to this book being 
written in this way, rather than a single-
authored monograph. The book is strength-
ened by the fact that it brings together 
established scholars and practitioners with 
new voices who come with specialized exper-
tise. These different voices do not always 
sing to the same tune, however. Sometimes 
they overlap, sometimes they contradict one 
another, and sometimes they seem to go off  
on a tangent. Yet Farewell benefits from this 
diversity of  themes, methods, approaches, 
and styles.
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Over the past decade the rise of  communi-
cation technologies has led to the unprec-
edented interconnectedness of  modern 
societies, spurring anxieties over govern-
mental and corporate surveillance. In turn, 
the new realities saw the emergence of  a new 
breed of  scholarship that brings together the 
insights of  constitutional and private law 
academics, sociologists, philosophers, politi-
cal scientists, and technologists. Alongside 
governmental officials and industry repre-
sentatives, privacy scholarship is now bur-
geoning on a global scale. However, as often 
happens in the case of  the formation of  a 
new social field,1 privacy scholarship can 
become too narrowly focused on the speci-
ficities and dilemmas found in an academic 
sub-discipline, or get used as a platform for all 
kinds of  policy advocacy.

Against this backdrop, the work of  Hoof-
nagle stands out by offering both a welcome 
description of  the applicable law and a broad 
contextual framework. Whereas other legal 
scholars2 have argued that the Federal Trade 
Commission (FTC) is adopting an incremental 
approach in policing egregious privacy viola-
tions by private companies in the USA, Chris J. 
Hoofnagle takes over fifteen years of  experience 
in American consumer protection, informa-
tion, and privacy law and converts them into 
an absorbing, in-depth institutional analysis of  
the agency. The book is divided into three parts: 
first, Hoofnagle walks the reader through the 
history, powers, and procedure of  the FTC. In 
Part II, he discusses in further detail the sectors 
where the FTC regulates privacy through § 5 of  

1 For a definition of  a “social field,” see Pierre 
Bourdieu, The Force of  Law: Toward a Sociology 
of  the Juridical Field, 38 hastiNgs l.  Rev. 805 
(1987).

2 Daniel J.  Solove & Woodrow Hartzog, The FTC 
and the New Common Law of  Privacy, 144 colum. 
l. Rev. 583 (2014).
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the FTC Act,3 namely online privacy, children’s 
privacy, information security, direct marketing, 
financial privacy, and finally, international pri-
vacy disputes. Part III is composed of  a single 
chapter that summarizes the author’s recom-
mendations for the future FTC.

The book opens with an impressively rich 
historical overview of  the agency’s inception 
in the wake of  widely shared antitrust senti-
ment at the turn of  the century in the United 
States. Back in 1914, the vague wording of  
the FTC’s Act united progressives and repub-
licans in spite of  what might have been their 
otherwise diverging approaches to corporate 
power.4 The business community wanted “to 
obtain advice and even clearance and immu-
nity from prosecution when that advice was 
followed” (at 9). However, Congress finally 
endowed the FTC with an information-gath-
ering (later interpreted by pro-business forces 

as advice-giving) function on a par with an 
investigatory, quasi-judicial role. Through-
out the book, Hoofnagle’s perceptive analysis 
traces the different appointments and political 
constellations, which, to this day, make the 
FTC oscillate between an advisory body and 
a more rigorous enforcer of  consumer protec-
tion standards. A recurrent theme, and one of  
the strong features of  the book, is that it shows 
FTC’s institutional path dependency: familiar-
ity with the agency’s precedents in policing 
false advertising is crucial to understanding 
its current stance on privacy. “The FTC has 
always regulated technology,” writes Hoofna-
gle, “the technology of  the day” (at 25).

The author demonstrates how the FTC has 
managed to survive conservative throwbacks 
by adopting a centrist course that both rein-
forced its authority and expanded its jurisdic-
tion. There might have been a few setbacks 
when the agency was seen to overstep its 
prerogatives and provoked the ire of  the busi-
ness community (such as the infamous KidVid 
episode when the FTC proposed to regulate 
advertising to children on TV and was shut 
down by Congress, or Congress’s dilution of  
the FTC’s dire cigarette-warning labeling rule 
of  1964). Hoofnagle shows how FTC critics 
tried to restrict the power of  the agency to a 
selective interpretation of  the common law, 
and how this trend continues in the privacy 
domain. The FTC is now urged to act under § 
5’s unfairness prong only if  there is “harm” 
(implying economic damage, which is noto-
riously difficult to prove in the case of  “free” 
data collection services) or when it can show 
a specific intent to defraud under the FTC Act’s 
deception prong (again, difficult to use against 
companies that craft increasingly comprehen-
sive and ambiguous privacy policies). How-
ever, § 5 of  the FTC Act requires neither of  the 
two tests.

Approaching privacy and data protection 
issues in commercial transactions either from 
a fundamental-rights angle, as under the EU 
Charter of  Fundamental Rights, or from a 
consumer-protection angle, as under the cur-
rent US legal framework, is bound to attract 
both American and European readership to 
Hoofnagle’s book. Moreover, the book will be 

3 15 U.S.C. § 45(a)(2) (2012) (“The Commission 
is hereby empowered and directed to prevent 
persons, partnerships, or corporations, except 
banks, savings and loan institutions . . . from 
using unfair methods of  competition in or affect-
ing commerce and unfair or deceptive acts or 
practices in or affecting commerce.”).

4 One of  the merits of  the book is that it provides 
interspersed extracts from historical docu-
ments and direct quotes from multiple sources. 
Compare, e.g., at pp. 5 and 8, parts of  the 
Progressive and Republican Party Platforms of  
1912 discussing the problem of  “bigness.”On 
p. 139 Hoofnagle underlines the ambiguity of  
FTC’s antitrust mission again: “Competition 
policy may seek several different goals, from the 
maintenance of  desirable levels of  growth from 
the economy as a whole, to the control of  ‘big 
business’, or to the encouragement of  competi-
tion as an end in itself.” On the same page, a col-
orful extract from a former FTC commissioner is 
extracted: “Congress had strongly suspected that 
some predatory animal was robbing the hen-
roost. It ordered that the animal be caught and 
killed. But it neglected to say whether the animal 
ran on two legs or four, sang, howled or grunted, 
was carnivorous or vegetarian, roosted in trees 
or slept on the ground…”, NelsoN B. Gaskill, The 
RegulatioN oF ComPetitioN: A StudY oF FutilitY as 
ExemPliFied bY the FedeRal TRade CommissioN aNd 
NatioNal INdustRial Recovery Act with PRoPosals 
FoR its RemedY (1936), id.
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appealing to European readers in view of  the 
recent invalidation of  the Safe Harbor5 agree-
ment on transatlantic data transfers and its 
still pending substitute—the US–EU Privacy 
Shield. Both agreements assign a role to the 
FTC. However, on that front, the reader is 
better off  drawing on a more detailed article, 
which is a spin-off  from Hoofnagle’s present 
book and which explicitly addresses the FTC 
in this context.6 In the book itself, Hoofnagle 
explains how the FTC has pioneered a stra-
tegic enforcement approach that shifts the 
focus from individual consumer complaints to 
an arguably more planned, forward-looking, 
structural agenda. With the recent adoption 
of  the European Data Protection Regulation,7 
new enforcement strategies and case selec-
tion are increasingly discussed by the national 
data protection authorities in Europe; there-
fore, parallels with the FTC model will come 
to the fore.

Ultimately, the author is of  the opinion 
that, “[g]iven the political economy of  online 
regulation [in the US], Congress is unlikely to 
take action on online privacy. For the immedi-
ate future, the FTC will be the most important 
institution shaping the course of  the infor-
mation economy” (at xiii). However, he also 

notes that: “[at] its core, Silicon Valley has 
dreams of  perfect control and efficiency” (at 
xix) and that “[w]ith the weakening of  legal 
and technical protections for communica-
tions, we have also seen a change in norms” 
(at 331–332). Hoofnagle acknowledges that 
even if  the FTC is among the actors best-
positioned to address privacy issues, there 
are other agencies that have entered the fray 
of  privacy regulation in the USA. These are 
the Consumer Financial Protection Bureau 
(CFPB) created by Senator Elizabeth Warren 
in 2011 and the Federal Communications 
Commission (FCC). Although mentioned 
almost in passing in chapters 10 and 12, 
the latter two agencies’ jurisdictional over-
lap with the FTC could have easily merited a 
chapter. Similarly, many of  the other insight-
ful recommendations of  the author, among 
others the one on updating FTC’s Bureau of  
Economics section with theories on behav-
ioral economics could have been expanded 
upon further at the expense of  some of  his 
more contextual material.

Overall, Chris Hoofnagle’s Federal Trade 
Commission Privacy Law and Policy is a fascinat-
ing read and a treasure trove of  useful refer-
ences for further research. It will be of  interest 
to students, regulators, and academics alike. 
Beyond the privacy community, the book will 
appeal in particular to legal historians, politi-
cal scientists, as well as to consumer protection 
and anti-trust lawyers on both shores of  the 
Atlantic. Global constitutional lawyers could 
benefit from reading the book, too: as calls for 
a more proactive, distributive justice agenda 
get increasingly relegated to consumer protec-
tion and competition law, the old-school divide 
between private and public law seems more 
irrelevant than ever and search for global reg-
ulatory solutions requires knowledge of  both.
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5 Loïc Azoulai & Marijn Van der Sluis, 
Institutionalizing Personal Data Protection in Times 
of  Global Institutional Distrust: Schrems Case 
C-362/14, Maximillian Schrems v. Data Protection 
Commissioner, joined by Digital Rights Ireland, 
Judgment of  the Court of  Justice (Grand Chamber) 
of  6 October 2015, EU:C:2015:650 (Case Note), 
commoN mkt l. Rev. (Sept./Oct. 2016).

6 Chris Jay Hoofnagle, US Regulatory Values 
and Privacy Consequences: Implications for the 
European Citizen, 2(2) euR. data PRotectioN 
l. Rev. 169 (2016).

7 Regulation 2016/679 of  the European 
Parliament and of  the Council of  27 April 2016 
on the protection of  natural persons with regard 
to the processing of  personal data and on the 
free movement of  such data, and repealing 
Directive 95/46/EC (General Data Protection 
Regulation), O.J. 2016, L 119/1.
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